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C

Arizona Revised Statutes Annotated Currentness
Title 9. Cities and Towns
"@& Chapter 4. General Powers
"2 Article 8. Miscellaneous (Refs & Ammos)
= § 9-500.14. Use of city or town resources or employees to influence elections; prohibition

A. A city or town shall not use its personnel, equipment, materials, buildings or other resources for the purpose of
influencing the outcomes of elections. Notwithstanding this section, a city ot town may distribute informational re-
ports on a proposed bond election as provided in § 35-434. Nothing in this section precludes a city or town from

reporting on official actions of the governing body.

B. Employees of a city or town shall not use the authority of their positions to influence the vote or political activi-
ties of any subordinate employee.

C. Nothing contained in this section shall be construed as denying the civil and political liberties of any employee as
guaranteed by the United States and Atizona Constitutions.

CREDIT(S)

Added by Laws 1996, Ch. 286. § 1.

LAW REVIEW AND JOURNAL COMMENTARIES

Use of public funds to influence the outcomes of elections, Angela C. Poliguin. 46 Ariz. L.Rev. 423 (2004).

LIBRARY REFERENCES

Elections €~311.2(1):

Municipal Carporations €7918.

Westlaw Topic Nos. 144, 268.

C.1.S. Elections § 334(1).

C.1.S. Municipal Corporations $§ 1664 to 1674,

NOTES OF DECISIONS

Construction and application 1

1. Construction and application
Statute that prohibits a city or town from using its resources to influence outcomes of elections is not limited in its
application to instances in which a communication by city uses direct terms such as “vote for,” “elect,” “support,”

“cast your ballot for,” “vote against,” “defeat,” or “reject”; express advocacy may be based on communication that,
taken as a whole, unambiguously urges a person o vote in a particular manner. Kyomko v. City of Tucson {(App.
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Div.2 2002) 202 Ariz. 499, 47 P.3d 1137, redesignated as opinion, review denied. Municipal Corporations

To violate statute prohibiting a city or town from using its resources to influence outcomes of elections, communica-
tion must clearly and unmistakably present a plea for action and identify the advoeated action; it is not express ad-
vocacy if reasonable minds could differ as to whether communication encourages a vote for or against a candidate o1
encourages the reader to take some other kind of action. Kromko v. Citv of Tucson (App. Div.2 2002) 202 Ariz.
499, 47 P,3d 1137, redesignated as opinion, review denied. Municipsl Corporations €=2108.10

Reasonable minds could differ as to whether communications by city in television public service announcement and
Internet web site encouraged a vote for transportation-related propositions on special referendum ballot, and there-
fore those commumications did not vielate statute prehibiting 2 city or town from using its resources to influence
outcomes of elections; words that would directly indicate express advocacy were absent, and communications pro-
vided information regarding propositions, city's traffic problems, and proposed solutions, albeit in a positive light.
Kromko v. City of Tucson {App, Div.2 2002) 202 Ariz. 499, 47 P.3d 1137, redesignated as opinion, review denied,
Municipal Corporations €52108.10

County elected officials may sign letters or have their names and official titles appear when supporting or opposing
ballot measures that will go before the voters. Regardless of whether county elected officials use their official titles,
they may not use county public resources to fund, facilitate, or support such communications. Op. Atty.Gen No. 107-
008.

Sections 9-500.14 and 11-410 prohibit cities and counties from using their resources, including spending general
fund monies, to influence the outcome of elections; even educational materials that do not expressly advocate for or
against a ballot issue may fall within this prohibition, depending on the specific facts and circumstances.
Op.Atty.Gen. No. 100-020.

The limitations in §§ 9-500.14 and11-410 apply before a measure qualifies for the ballot. Op.Atty.Gen. Ne. 100-020.
A.R.S.§9-500.14, AZ ST § 9-500.14

Current through the end of the Forty-Eighth Legislature, Second Regular Session (2008), and also includes election
results from the November 4, 2008 general election

(c) 2009 Thomson Reuters/West

END OF DOCUMENT
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C

Arizona Revised Statutes Annotated Currentness
Constitution of the State of Arizona (Refs & Annos)
S& Article IX(. Public Debt, Revenue, and Taxation
- §7. Gift or loan of credit; subsidies; stock ownership; joint ownership

Section 7. Neither the state, nor any county, city, town, municipality, or other subdivision of the state shall ever give
or loan its credit in the aid of, or make any donation or grant, by subsidy or otherwise, to any individual, association,
or corporation, or becorme a subscriber to, or a shareholder in, any company or corporation, or become a joint owner
with any person, company, or corporation, except as to such ownerships as may accrue to the state by operation or
provision of law or as authorized by law solely for investment of the monies in the varicus funds of the state.

CREDIT(S)

Amended by Laws 1998, S.C.R. 1007, § 3, approved election Nov. 3, 1998, eff. Nov. 23, 1998.

HISTORICAL AND STATUTORY NOTES

Laws 1998, S.C.R. No. 1007 provides that the proposed amendment is to be submitted by the Secretary of State to
the electorate at the next general election as provided by Const. Art. 21 and is to become valid when approved by a
majority of the qualified electors voting thereon and upon proclamation by the governor,

Proposition 102, based on Laws 1998, S.C.R. 1007, proposing amendment to the Constitution of Arizona in Article
9 by amendment of § 7, was approved by the electors at the November 3, 1998 general election as proclaimed by the
governor on November 23, 1998,

Proposition 102, based on Laws 2003, H.C.R. 2028, proposing amendment to the Constitution of Arizona in Article
9 by amendment of § 7, relating to the prohibition against governmental entities acquiring stock ownership by al-
lowing an exception for interests in technology or inteliectual property created or acquired by the Arizona board of
regents and institutions under its jurisdiction, was rejected by the electors at the November 2, 2004 general election
as proclaimed by the governor on December 1, 2004,

CROSS REFERENCES

Irrigation districts, exemption from this section, see Const. Art, 13.§ 7.

LAW REVIEW AND JOURNAL COMMENTARIES

Arizona adopts an “equitable and reasonable consideration™ test to identify gifts of public funds to private entities.
27 Ariz.L.Rev. 579 (1985).

COLA wars: The ongoing battle to eliminate cost-of-living adjustments to the pensions of Arizona retirees. Marc R.
Lieberman, 27 Ariz. Att'y 16 (June 1991).
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Constitutional prohibition against municipal subsidizing of private interests. Public purpose doctrine rejected. 17
Ariz.L.Rev. 860 (1973).

General improvement districts statute, planned community development. Law & Soc.Ord,, 1972, p. 264.

Protecting public funds: A history of enforcement of the Arizona constitution's prohibition against improper private
benefit from public funds. Nicholas I. Wallwork and Alice 8. Wallwork, 25 Ariz.StL.J. 349 (1993).

Tax increment financing, constitutionality in light of Arizona voter approval requirements. 24 Ariz.L.Rev. 107
(1982).

LIBRARY REFERENCES

Municipal Corporations €870, 872.

States €119

Westlaw Topic Nos. 268, 360.

C.).S. Municipal Corporations §8 1573 to 1579, 1381, 161010 16135, 1618 1o 1619.
C.1.S. States §§ 204, 206 10 212, 214 t0 215, 218, 221,

RESEARCH REFERENCES
ALR Library

8 ALR 5th 133, Validity And Construction Of School Choice Programs--Post-Lemon v. Kurtzman,

152 ALR 495, Constitutional Or Statutory Provisions Prohibiting Municipalities Or Other Subdivisions Of The State
From Subscribing To, Or Acquiring Stock Of, Private Corporation.

115 ALR 1456, Constitutionality Of Statute Authorizing State To Loan Money Or Engage In Business Of A Private

Nature.
100 ALR 600, Right Or Duty To Carry Insurance On Public Praperty.

83 ALR 464, Permissible Classification Of Insurance Companies Which Will Justify Discrimination Among Them
By Taxing Statutes.

Treatises and Practice Aids

tion; Easements.
NOTES OF DECISIONS
Acts or omissions insurance, public employees 24

Adjustments, public employees 16
Burden of proof 25
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Construction and application 2
Conveyances 12
Donation or grant 7
Expenses, public employees 18
Extinguishing indebtedness 8
Fact questions 26
Garnishment, public employees 23
Gift or loan of credit 6
Highways 14
Indemnification 8
Industrial incentive rewards 11
Leases 13
Leave time, public employees 19
Memberships in organizations, public employees 20
Motor vehicles, public employees 22
Per diem, public employees 17
Private enterprise 10
Public employees 15-23
Public employees - In general 13
Public employees - Adjustments 16
Public employees - Expenses 18
Public employees - Garnishment 23
Public employees - Leave time 19
Public employees - Memberships in organizations 20
Public employees - Motor vehicles 22
Public employees - Per diem .17
Public employees - Tuition 21
Public purpose 3
Purpose 3
School districts 27
Subdivision of state 4
Tuition, public employees 21
Validity 1
Water rights 28

1. Validity
The public trust doctrine is a constitutional limitation on legislative power to give away resources held by the state

in trust for its people. San Carlos Apache Tribe v. Superior Court ex rel, County of Maricopa (1999) 193 Asiz. 195.
972 P.2d 179. Public Lands €52142.5

2. Construction and application

State constitutional “gift clause”™ prohibits governmental bodies from depleting the public treasury by giving advan-
tages to special interests, or by engaging in non-public enterprises. State v, Heinze {App. Div,1 1999) 196 Ariz, 126,
993 P.2d 1060, as amended , review denied. Municipal Corporations €=>871; Municipal Corporations €873

In determining whether transaction violates this section prohibiting gift of public monies to private association, real-
ity of transaction, both in terms of purpose and consideration must be considered; panoptic view of facts of each
transaction is required. Wistuber v. Paradise Vallev Unified School Dist. (1984) 141 Ariz. 346,687 P.2d 354,

Municipal Corporations €873
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Where this section of Arizona Constitution proscribing state or political subdivision thereof from giving or loaning
its credit in aid of individual, association or corporation was taken from Montana Constitution, decisions of Montana
supreme court interpreting the provision were persuasive in interpreting Arizona article. Industrial Development
Authority of Pinal County v. Nelson (1973} 109 Ariz. 368. 509 P.2d 705. Municipal Corporations €=0873; States

State can part with its money or property only by agreement and for valuable consideration. Yeazell v. Copins
(1965) 98 Ariz. 109. 402 P.2d 541. States €89

This section, limiting the power of municipalities to expend public money, is generally construed as directed against
benéfits at public expense attempted in behalf of individuals, corporations, or associations acting independently and
condugting some enterprise of their own such as are usually conducted for profit and are commercial in nature. City.
of Phoenix v. Michael (1944) 61 Ariz. 238. 148 P.2d 353. Municipal Corporations €~871; Municipal Corpora-

Wozthiness of claim alone never authorizes granting of state funds to claimant. Udall v. State Loan Board (1929) 35
Ariz. 1,273 P. 721. States €119

Legislature can grant relief, when claim is founded in justice and equity, without thereby donating state’s money.
Udall v. State Loan Board (1929) 35 Ariz. 1,273 P. 721. States €119

3. Purpose

Purpose of gift clause of State Constitution is to prevent governmental bodies from depleting public treasury by giv-
ing advantages to special interests or engaging in nonpublic enterprises. Maticopa County v. State (App. Div.1
1996) 187 Ariz. 275. 928 P.2d 699, review denied. Municipal Corporations €871

Constitutional prohibition against gift of public funds without public purpose prevents governmental bodies from
depleting public treasury by giving advantages to special interest or by engaging in nonpublic enterprises, even if
transaction has surface indicia of public purpose. Maricopa County v. State, 1994. 178 Ariz, 140. 871 P.2d 261, va-
cated 187 Ariz. 275, 928 P.2d 699, review denied. States €52119

This section prohibiting making gift of public monies to private association was intended to prevent governmental
bodies from depleting public treasury by giving advantage to special interest or by engaging in nonpublic enter-
prises; either objective may be violated by a transaction even though that transaction has surface indicia of public
purpose. Wistuber v, Paradise Vallev Unified School Dist. (1984) 141 Ariz. 346. 687 P.2d 354. Municipal Corpora-

tions €©=°873

Provision of this section prohibiting a town from making gifts, donations, or granting subsidies to private enterprises
or pleading its credit or investing public funds in a private enterprise was intended to avoid depletion of public
treasury or inflation of public debt by engagement in nonpublic enterprise. Town of Gila Bend v. Walled Lake Door.
Co. (1971} 107 Ariz. 545. 490 P.2d 551. Municjggl_Corgorg_tjgp_g__Q:‘:?_S__?_O_; Municipal Corporations e=2g71

Purpose of this section, providing that neither the state nor a subdivision shall give or loan its credit in the aid if, or
make any donation to any individual, corporation, or become a subscriber to or shareholder in, any corporation, was
10 avoid the depletion of public treasury or inflation of public debt by engagement in nonpublic enterprises, and the
provision does not prohibit the state and local government from dealing with private enterprises, nor forbid a scheol
district from contracting for fire insurance on its buildings. State v. Northwestern Mut. Ins. Co. (1959) 86 Ariz. 50.
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340 P.2d 200. Municipal Corporations €=2873; Schools €90; States €119

4. Subdivision of state

Irrigation district was not within this section forbidding ownership of corporate stock by municipality or other “sub-
division of state”. Maricopa County Municipal Water Conservation Dist. No. | v. La Prade {1935} 43 Ariz. 61. 40

P.2d 94. Waters And Water Courses €72228.5

5. Public purpose

Public funds are to be expended only for public purposes and cannot be used to foster or promote purely private or
personal interests of any individual. Town of Gila Bend v, Walled Lake Door Co. (1971) 107 Ariz. 545, 490 P.2d

351; Proctor v. Hunt {1934) 43 Ariz. 198. 29 P.2d 1058,

Disclaiming the state's interest in watercourse bedlands that may be part of the public trust, without a particularized
assessment of the validity of equal footing claims, is both a violation of State Constitution's gift clause and invalid
under the public trust doctrine. Defenders of Wildlife v. Hull (App. Div,1 2001) 199 Ariz. 411. 18 P.3d 722, recon-
sideration denied. Navigable Waters €=36(1); States €119

Any reliance on judicial precedent, when discussing navigability in context of determining whether state has public
trust duties toward particular watercourse bedlands under equal footing doctrine, should be predicated on a careful
appraisal of the purpose for which the concept of navigability is invoked. Defenders of Wildtife v. Hull (App. Div.1
2001) 199 Ariz. 411. 18 P.3d 722, reconsideration denied. Navigable Waters €501(3)

Although individual states are free to pass laws that address the disposition of public trust lands, this power is sub-
ject to the obligation of the state to preserve the trust; thus, trust land may only be used in ways that promote the
trust's purposes or improve the public's use of the resource. Defenders of Wildlife v. Hull (App. Div.1 2001) 199
Ariz. 4]1, 18 P.3d 722, reconsideration denied. States €089

State's transfer of public trust property is valid as long as the grantee's use does not impair or interfere with the pub-
lic interest. Defenders of Wildlife v. Hull (App. Div.12001) 199 Ariz 411, 18 P.3d 722, reconsideration denied.

States €289

Legislature was obligated, when enacting legislation that disclaimed state's interest in certain watercourse bedlands,
to apply federal Daniel Ball test for determining whether watercourses are navigable such that their bedlands be-
came public trust property under equal footing doctrine upon state's entry into Union. Defenders of Wildlife v. Hull
(App. Div.1 2001) 199 Ariz. 411, 18 P.3d 722, reconsideration denied. Navigable Waters €=1(3)

State statute that defined “bed” of a watercourse as all land below the low-water mark, in context of determining
whether watercourse bedlands were subject to the public trust protection applicable to navigable watercourses under
equal footing doctrine, conflicted with federal test for navigability established in Daniel Ball case. Defenders of
Wildlife v. Hull (App. Div.1 2001) 199 Ariz. 411. 18 P.3d 722, reconsideration denied. Nayigable Waters €=21(3)

Statute requiring “clear and convincing” evidence to support administrative commission's finding of a watercourse's
navigability, in context of determining whether watercourse bedlands were public trust lands under equal footing
doctrine, was contrary to federal Daniel Ball test for determining navigability. Defenders of Wildlife v. Hull (App.
Div.1 2001) 199 Ariz. 411. 18 P.3d 722, reconsideration denied. Navigable Waters €1(7)

Statute providing for presumption that a watercourse was nonnavigable, and thus that its bedlands were not public
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trust lands under equal footing doctrine, if any determination of nonnavigability in a public proceeding existed for
the watercourse or a portion or reach of the watercourse, was contrary to federal Daniel Ball test for navigability.
Defenders of Wildlife v. Hull {App. Div.1 2001) 199 Ariz. 411, 18 P.3d 722, reconsideration denied. Navigable Wa-

ters €217

Statute providing for presumption that a watercourse was nonnavigable, for purposes of determining whether its
bedlands were public trust property under equal footing doctrine, if watercourse was not used or susceptible of being
used for both commercial trade and travel, was in conflict with federal Daniel Ball test for navigability. Defenders
of Wildlife v. Hull {Anp. Div.1 2001} 199 Ariz. 411. 18 P.3d 722, reconsideration denied. Navigable Waters

&=1(n

Statute that provided for a mandatory finding of nonnavigability for watercourses that flow only in direct response to
precipitation, in context of determining whether watercourse bedlands are public trust lands under equal footing doc-
trine, was contradictory to federal Daniel Ball test for navigability. Defenders of Wildlife v. Hull (App. Div.12001)
199 Ariz. 411, 18 P.3d 722, reconsideration denied, Navigable Waters €=1(3)

Statute directing that a watercourse was presumptively nonnavigable, for purposes of determining whether its bed-
lands were public trust property under equal footing doctrine, if no sustained trade and travel occurred both up-
stream and downstream in the watercourse was in conflict with federal Daniel Ball test for navigability. Defenders.

&=

Statute directing that a watercowrse was presumptively nonnavigable, for purposes of determining whether its bed-
lands were public trust property under equal footing doctrine, if no profitable commercial enterprise was conducted
by using the watercourse for trade and travel was in conflict with federal Daniel Ball test for navigability. Defenders
giidlife v. Hull {Aop. Div.] 2001) 199 Ariz. 411. 18 P.3d 722, reconsideration denied. Navigable Waters
1N

Statute directing that a watercourse was presumptively nonnavigable, for purposes of determining whether its bed-
lands were public trust property under equal footing doctrine, if vessels customarily used for commerce on navigable
watercourses at time of state's admission into Union in 1912, such as keelboats, steamboats, or powered barges,

were not used on the watercourse was in conflict with federal Daniel Ball test for navigability. Defenders of Wiidlife
v. Hull (App. Div.]1 2001) 199 Ariz. 411. 18 P.3d 722, reconsideration denied. Navigable Waters =217

Statute providing for presumption that a watercourse was nonnavigable, for purposes of determining whether its
bedlands were public trust property under equal footing doctrine, if diversions that created impediments to naviga-
tion were made for irrigation purposes under Desert Land Act or any other federal act or were made to provide water
to lands included in a federal reclamation project or an Indian reservation was in conflict with federal Daniel Ball
test for navigability. Defenders of Wildlife v. Hull {App. Div.1 2001) 199 Ariz. 411, 18 P.3d 722, reconsideration

denied, Navigable Waters €=1(7)

Statute providing for presumption that a watercourse was nonnavigable, for purposes of determining whether its
bedlands were public trust property under equal footing doctrine, if any flotation of logs or other material that oc-
curred or was possible on the watercourse was not and could not have been regularly conducted for commercial pur-
poses was contrary to federal Daniel Ball test for navigability. Defenders of Wildlife v. Hull (App. Div.12001) 199
Ariz. 411, 18 P.3d 722, reconsideration denied. Navigable Waters €21(7)

Statute providing for presumption that a watercourse was nonnavigable, for purposes of determining whether its
bedlands were public trust property under equal footing doctrine, if there were bridges, fords, dikes, man-made wa-
ter conveyance systems, or other structures constructed in or across watercourse that would have been inconsistent
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with or impediments to navigation was in conflict with federal Daniel Ball test for navigability, which looked at
watercourse's conditions and did not require that travel be continuous or unimpeded. Defenders of Wildlife v. Hull
(App. Div.1 2001) 199 Ariz. 411. 18 P.3d 722, reconsideration denied. Navigable Waters €1(7)

Statute providing for presumption that a watercourse was nonnavigable, for purposes of determining whether its
bediands were public trust property under equal footing docirine, if transportation in proximity to the watercourse
was customarily accomplished by methods other than by boat was contrary to federal Daniel Ball test for navigabil-
ity. Defenders of Wildlife v. Hull (App. Div.1 2001) 199 Ariz. 411. 18 P.3d 722, reconsideration denied. Navigable

Statute directing a presumption that a watercourse was nonnavigable, for purposes of determining whether its bed-
lands were public trust property under equal footing doctrine, if the United States did not regulate the watercourse
under the federal Rivers and Harbors Act of 1899 was contrary to federal Daniel Ball test for navigability; federal
act's definitional truism that act applied to navigable watercourse of United States did not mean act had actually
been applied to every navigable watercourse. Defenders of Wildlife v. Hull (App. Div.] 2001) 199 Ariz. 411,18
P.3d 722, reconsideration denied. Navigable Waters €=21(1)

Statute governing determination of whether a watercourse was navigable, so as to render its bedlands public trust
land, violated federal Daniel Ball test for navigability by prohibiting administrative commission making that deter-
mination from taking into account: (1) any use of watercourse under flood conditions, (2) use of ferries to cross wa-
tercourse, (3) any evidence of fishing from watercourse's banks, or (4} fact that water appropriated for beneficial
uses before statehood was part of ordinary and natural condition of watercourse. Defenders of Wildlife v. Hull (App.
Div.12001) 199 Ariz. 411. 18 P.3d 722, reconsideration denied. Navigable Waters €21(3)

Because it is responsibility of courts to give potential public trust forfeitures of watercourse bedlands “a close look,”
courts must not merely rubber-stamp the legislature's decision. Defenders of Wildlife v. Hull (App. Div.] 2001) 199
Ariz. 411. 18 P.3d 722, reconsideration denied. Navigable Waters €=236(1)

Provisions of state statute defining *bed” of a watercourse and setting standards for determining whether water-
course was navigable, such that its bedlands were subject to public trust protection, were invalid by operation of the
preemption doctrine to the extent that those provisions conflicted with federal Daniel Ball test for navigability.
Defenders of Wildlife v. Hull (App. Div.12001) 199 Ariz. 411. 18 P.3d 722, reconsideration denied. Navigable Wa-
ters £7°1(3); Navigable Waters €236(1); States €718.91

Statute that disclaimed state’s interest in certain watercourse bedlands violated State Constitution's gift clause and
public trust doctrine, where legislature relied on recommendations from administrative commission that made its
findings under previously enacted statute whose standards for determining navigability of a watercourse were pre-
empted by the federal Daniel Ball standard. Defenders of Wildlife v. Hull (App. Div.1 20013 199 Ariz 411. 18 P.3d
722, reconsideration denied. Navigable Waters €236(1); States €119

Public purpose was served by legislation that permitted any taxpayer who owned property used for agricultural pur-
poses, but who failed to file timely annual certification and received nonagricultural valuation as result, to file omit-
ted certification and obtain refund of difference in ad valorem taxes, for purposes of determining whether legislation
violated gift clause of State Constitution, in light of legislative policy to provide favorable agricultural valuation
methodology for farmland abutting urban area, to prevent urban encroachment. Maricopa County v. State (App.
Div.1 1996) 187 Ariz. 275, 928 P.2d 699, review denied. States €=2119; Taxation €-22461

Challenged provisions of legislation substantially relinquishing state's “equal footing™ interest in riverbed lands were
invalid under public trust doctrine and gift clause of Arizona Constitution, though legislation was enacted in re-
sponse to valid concern with unsettling of record title to extensive land holdings throughout state; legislation failed
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to provide mechanism for particularized assessment of validity of equal footing claims that it relinquished, continu-
ing value of land subject to such ¢laims for purposes consistent with public trust, equitable and reasonable consid-
eration for claims that could be relinquished without impairing public trust, and conditions that could be necessary
to any transfer to assure that public trust interests remained protected. Arizona Center For Law In Public Interest v.

Hassell (App, Div,1 1991} 172 Ariz. 356, 837 P.2d 158, review dismissed. Navigable Waters €37(2); States

Court reviewing validity under gift clause of Arizona Constitution of dispensation of public funds or property must
be satisfied that dispensation serves public purpose and that dispensing public entity has received consideration
which is not so inequitable and unreasonable that it amounts o abuse of discretion, thus providing subsidy to private
entity. Arizona Center For Law In Public Interest v. Hassell (App. Div.1 1991} 172 Ariz. 356. 837 P.2d 158, review
dismissed. States €119

Factors to be considered by reviewing court determining whether dispensation of public property violates gift clause
of Arizona Constitution when property in question is within public trust, in additional to general public purpose and
fair consideration factors, are degzee of effect of dispensation on public trust uses, impact of dispensation on public
trust resource, impact of dispensation when examined cumulatively with existing impediments to full use of public
trust resource, impact of dispensation on public trust resource when that resource is examined in light of primary
purpose for which resource is suited, and degree to which broad public uses are set aside in favor of more limited or
private ones. Arizona Center For Law In Public Interest v. Hassell (App. Div.1 1991} 172 Ariz. 356. 837 P.2d 158

Loan or expenditure of arbitrage earnings on proceeds of industrial development bonds may be constitutionally per-
missible, even if some private individual or organization thereby derives special benefit, as long as public purpose is
thereby served. State ex rel, Corbin v. Superior Court In and For County of Maricopa (App. Div.1 1988) 159 Ariz.

307, 767 P.2d 30. States €119

Govemmental body may disburse funds only for public purpose. Wistuber v. Paradise Valley Unified School Dist.
(1984) 141 Ariz 346. 687 P.2d 354. Municipal Corporations £72861

Merely because private individual or corporation uses public funds or property for a “public purpose” is not suffi-
cient, in and of itself, to remove use from constitutional prohibition against a city subsidizing a private corporation.
City of Tempe v. Pilot Properties. Inc. (App. Div.1 1974) 22 Ariz. App. 356. 527 P.2d 515. Municipal Corporations_

Whether loan or donation by state or subdivision thereof is prohibited by this section depends on whether it is for a
public purpose and, if it is, it is not prohibited even though some organization derives special benefit from project.
Industrial Development Authority of Pinal Countv v. Nelson (1973) 109 Ariz. 368. 509 P.2d 705. Municipal Corpo-
rations €~2870; Municipal Corporations €~°871; States €119

In determining whether a proposed expenditure of public funds is constitutionally valid as being devoted to a public

use or purpose, no hard and fast rule can be formulated; rather, each case must be decided with reference to object

sought to be accomplished and with reference to the degree and manner in which such object affects the public wel-

f;arC;‘bTown of Gila Bend v. Walled Lake Door Co. {1971} 107 Ariz. 543, 490 P.2d 551. Municipal Corporations
861

Provision of this section prohibiting state or a subdivision of the state from giving or loaning ifs credit or making
any donation or grant to an individual, association, or corporation does not apply where the public purpose is the
primary object of an appropriation and the benefit to a corporation is incidental. Op.Atty.Gen. No. 181-003.
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Requiring a purchaser of ceriain tickets to alse contribute to a booster foundation created to support a State univer-
sity's athletic programs serves a public purpose and, provided that the benefit the public receives is adequate, this
practice does not violate the gift prohibition of Arizona's Constitution. Op.Atty.Gen. No. 199-028.

6. Gift or loan of credit

The incurrence of expenditures by city in payment of its dues assessments as a member of Arizona Municipal
League is not prohibited by this section prohibiting cities from giving or “loaning credit” in aid of private individu-
als. City of Glendale v. White (1948) 67 Ariz. 231. 194 P.2d 435; City of Phoenix v. Michael (1944) 61 Ariz. 238.
148 P.2d 353.

Legislature's reclassification of possessory interesis as property assessable at one percent full cash value, which had
previously been taxable at 25 percent of full cash value, was not an unconstitutional gift of public funds to texpayers
who had leases on Indian trust lands; reclassification statute was intended to encourage commercial development of
reservation property and promote Indian self-sufficiency and economic welfare. Pimalco. Inc. v. Maricopa County
(App. Div.1 1997) 188 Ariz. 530, 937 P.2d 1198. States €119

Use of public funds or property that is for public purpose and whose valne is not so much greater than value of bene-
fit received by public that exchange of one for the other is disproportionate will not contravene gift clause of State
Constitution even though particular persons or organizations benefit specially from such use. Maricopa County v._
State {App. Div.1 1996) 187 Ariz, 275. 928 P.2d 699, review denied. Municipal Corporations @&Zl

Gift clause of State Constitution was implicated by legislation permitting any taxpayer who owned property used for
agricultural pusposes, but who failed to file timely annual certification and received nonagricultural valuation as
result, to file omitted certification and obtain refund of difference in ad valorem taxes. Maricopa County v. State
(App. Div.] 1996) 187 Ariz. 275. 928 P.2d 699, review denied, States €72119; Taxation €%22461

Bill permitting property owners to file retroactive certifications of agricultural use in granting refunds of taxes as-
sessed under nonagricultural use classifications was unconstitutional gift of public money for private use; only own-
ers who ignored explicit filing requirements or had repossessed their land after selling persons who did so would
benefit from statute, taxing entity gained nothing it would not have gotten through taxpayer's timely compliance
with pertinent statute, and county would be required to expend administrative resources verifying petitions, valuing
property, processing refunds and paying interest on money refunded and gift was not sufficient public purpose.
Maricopa County v. State. 1994, 178 Ariz. 140. 871 P.2d 261, vacated 187 Ariz. 275. 928 P.2d 699, review denied.
States €52119; Taxation €22110

To be valid under constitutional provision prohibiting gift of public funds without public purpose, concession given
in exchange for public funds must be more than mere gratuity with no possible value enuring to state or its political
subdivisions. Maricopa County v. State, 1994, 178 Ariz. 140, 871 P.2d 261, vacated 187 Ariz. 273, 928 P.2d 699,

review denied. States €116

Contract whereby city waived sewer connection fee in exchange for sewer line easement was not void as viclative of
constitutional prohibition against making gift of public funds, absent showing that city had given away more than it
would have cost to obtain easement through eminent domain proceedings. City of Casa Grande v. Tucker (App.
Div.2 1991) 169 Ariz. 143, 817 P.2d 947, review denied. Municipal Corporations €2712(2)

Bond issues of industrial development authority to provide sums to be loaned to private company for purchase and
installation of air pollution control facilities in smelter and for acquisition by authority of real property and construc-
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tion of air pollution control facilities and machinery did not violate constitutional prohibition against state or subdi-
vision thereof from giving or loaning its credit in aid of individual or corporation. Indusirial Development Authority
of Pinal County v. Nelson (1973) 109 Ariz. 368. 509 P.2d 705. Municipal Corporations €870; States €119

The erection of temporary housing for war veterans and their families through expenditure of municipal funds is not
unconstitutional as a loan of municipal credit. Citv of Phoenix v. Superior Court of Maricopa County (1946) 65

Ariz. 139, 175 P,2d 811 Municipal Corporations €=87]

Money spent by a municipality to prevent or eradicate crime and disease is for the public good and general welfare,
even though effect is felt by a given class more than by community at large, and such expenditures do not constitute
a “gift or loan or municipal credit” within this section. City of Phoenix v. Superior Court of Maricopa County {1946)
65 Ariz. 139. 175 P.2d 811. Municipal Corperations €871

AR.S. § 42-1322(D), relating to a $1,000 income tax subtraction for persons affected by the recently enacted trans-
action privilege tax (sales tax) collection acceleration program, is not a gift of public monies, nor “special” legisla-
tion, in violation of the Arizona Constitution. Op.Atty.Gen. No. 190-049.

Community college district may use its auxiliary enterprise fund monies to grant employees and board members
interest-free loans to purchase computers or to purchase personal computers and loan them to employees and board
members for use at home for periods up to three months without violating Const. Art. 9, § 7. Op.Atty.Gen. No. 185~
051.

Where teacher agrees to perform his duties at a salary of rate specified in his written contract, school district may not
pay the teacher an additional amount for the same services. Op.Atty.Gen. No. 183-065.

Payment to teacher for services which teacher is already legally obligated to perform would constitute a gift in viola-
tion of this section. Op.Atty.Gen. No. 183-065.

Appropriation to state development board did not constitute a violation of Const, Art. 4. Pt 2. § 19, prohibiting local
or special laws, or a gift or loan of credit prohibited by this section, even though funds so appropriated would go to a
specific individual, corporation, or association without competitive bidding on the goods or services purchased, and
though face of appropriation indicated a specific odd amount including both dollars and cents, where appropriation
would be for a public purpose within meaning of board's powers and duties. Op.Atty.Gen. No. 62-15.

Guaranteeing of loans by state board of education, acting as state board of vocational education, made to students or
former students of vocational agriculture under 25 years of age and restricted to Arizona youth farm loan fund did
not constitute a gift or loan of credit prohibited by this section. Op.Atty.Gen. No. 61-10.

Establishing of a revolving fund, under A.R.S. § 15-1274 (renumbered as A.R.S, § 13-1124), to meet necessary cur-
rent expenses connected with student activities did not constitute a violation of this section prohibiting subdivisions
of state from giving or loaning its credit in the aid of any individual, association, or corporation. Op.Atty.Gen. No.
57-68.

7. Donation or grant

The state tax credit of up to $500 for donations to school tuition organizations (STO) was not a “gift” from state to
sectarian schools, within meaning of Anti-Gift Clause of State Constitution; the credit did not involve extravagant
dissipation of public funds and the tax credit amounts were not state property. Kotterman v. Killian (1999 193 Ariz,
273. 972 P.2d 606, certiorari denied 120 S.Ct, 283 528 U.S. 921, 145 L.Ed.2d 237, certiorari denied 120 S.Ct. 42.
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In determining whether there has been a donation or a subsidy in viclation of this section prohibiting gift of public
monies to private association, public benefit to be obtained from private entity as consideration for payment or con-
veyance from public body may constitute valuable consideration, but this section may be violated if value to be re-
ceived by public is far exceeded by consideration being paid by public; in reviewing such questions, courts must not
be overly technical and must give appropriate deference to findings of governmental body; limiting Heiner v. City of
Mesa. 21 Ariz.App. 38. 515 P.2d 355 (1973). Wistuber v. Paradise Valigy Unified School Dist, {1984) 141 Asiz.
346. 687 P.2d 354. Municipal Corporations €873

School district's payment of president of teachers' association to perform duties of director of employee relations did
not constitute a donation or subsidy to private association in violation of this section prohibiting gift of public mon-
ies to private association, as subsidies performed by president were not disproportionate to consideration paid.
Wistuber v. Paradise Valley Unified School Dist. {1984) 141 Ariz, 346, 687 P,2d 354, Schools €290

Donation of public property to a private corporation for purpose that is deemed by city fathers to be for the public
good is within constitutional prohibition of this section against city's subsidizing a private corporation. City of
Tempe.v. Pilot Properties. Inc. (App, Div.1 1974) 22 Ariz App. 336. 527 P.2d 515. Municipal Corporations €873

The case law rule governing determination of whether a gift or donation has been granted by a municipality to a
private corporation is same as rule determining validity of municipal contracts generally. City of Tempe v. Pilot
Properties. Inc. (App. Div.1 1974) 22 Ariz.App. 356. 527 P.2d 515. Municipal Corporations €=2g73

If consideration received by city for lease of city land was so inequitable and unreasonable that it amounted to an
abuse of discretion, a gift or donation by way of subsidy would have been bestowed on lessee in violation of consti-
tutional prohibition against a city subsidizing a private corporation. Citv of Tempe v. Pilot Properties. Inc. (App.
Div.1 1974) 22 Ariz. App. 356. 527 P.2d 515. Municipal Corporations €873

Laws 1939, § 56-107 (see, now, A.R.S. § 34-241) providing, in letting of contract for expenditure of tax money, for
five percent preference to contractors who had paid county and state taxes for the two successive years immediately
prior to making of bid was not violative of this section forbidding grants. Schrey v. Allison Steel Mfe. Co. (1953) 75

Ariz. 282, 255 P.2d 604, States &119

The municipal housing law enabling municipalities to remove unsafe and unsanitary housing conditions and substi-
tute therefor safe and sanitary dwellings for persons of low income is not unconstitutional as authorizing a “gift” or
“loan of credit” to persons of low income. Humphrey v, City of Phoenix (1940) 55 Ariz. 374, 102 P.2d 82.
Municipal Corporations €52871

Rev.Code 1928, § 541 (see, now, AR S. § 5-700), requiring city to purchase realty sold for delinquent assessments
for sireet improvements and for which there is no purchaser, and commanding appropriation from general fund of
amount bid and payment thereof to special fund for improvements, was not unconstitutional as violating this section,
prohibiting municipality from giving or loaning its credit in aid of or making donation or grant to, individual, since
improvements are for a public purpose. Wise v, First Nat. Bank (1937) 49 Ariz. 146, 63 P.2d 1]154. Municipal Cor-

porations €871

Laws 1933, Ch. 72, providing for payment of taxes delinquent June 1, 1933, in semiannual installments, was not
unconstitutional as violating Const. Ast. 2. § 13 and U.S.C.A. Const. Amend. 14, § 1, forbidding special privileges
and guaranteeing equal rights, since resulting classification of taxpayer is based on reasonable and natural differ-
ence. Biles v. Robev (1934) 43 Ariz. 276. 30 P.2d 841. Constitutional Law €~73564
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Public officer's unauthorized voluntary acts cannot obligate state even morally, so as to authorize donation of state
funds to persons affected. Udall v. State Loan Boaid (1929) 35 Ariz. 1, 273 P. 721. States €5 2119

Laws 1927, Ch. 40, §§ 1 and 2, relieving landowners from payment of wasted portion of money loaned to rebuild
dam under state loan board's supervision was not unconstitutional as donating state's fands. Udall v, State 1.08n
Board (1929) 35 Ariz. 1,273 P. 721. States €119

Const. Art. 9, § 7 prohibiting state and its subdivisions from making donations or grants does not preclude a dona-
tion of hospital district facilities to a person or private corporation if the donation serves a valid public purpose and
is supported by sufficient value received by the district as consideration for the donation. Op.Atty Gen. No. 184-159.

School districts could expend funds for student meal and lodging when such expenditures are necessary to fulfil an
educational function of the district. Op.Atty.Gen. No. 181-045.

School district's “barracks-type” frame buildings which had some market value could not be donated to a charitable
organization in view of provisiens of this section prohibiting the state or a subdivision of the state from making any
donation or grant to any individual, association, or corporation. Op.Atty.Gen. No, 180-139.

Purchase of tools for a resident of a department of corrections halfway house se that resident could obtain employ-
ment was an expenditure which had a valid purpose for which public monies could be expended. Op. Atty.Gen. No,
78-189.

Arizona state justice planning agency could, for a public purpose, expend monies to match a federal grant even
though a portion of the monies would incidentally benefit the other four-corner states, and, in the context of coop-
erative efforts with local, county, state, and federal authorities, the strike force of the drug control district could as-
sist those authorities in location in which the cooperating agencies have jurisdiction. Op.Atty.Gen. No. 78-14.

Maintenance of state trails was a direct benefit to the public at large, and, therefore, five hours of maintenance and
cleanup work on state trails by individuals who thereby were to receive a certificate signed by the governor and a
patch which was purchased by the state and awarded to such persons, and which related to the “One for the Trail”
project constituted a valuable consideration which justified the award of the patch, and, therefore, award of the patch
to such person in such program would not be a gift of state property in violation of provision of this section prohibit-
ing the state from making any donation to any individual. Op.Atty.Gen. No. 77-199.

State fair commission cannot make donations to horse shows, livestock shows, county fairs, or events which are not
state fair exhibits; unless commission is in receipt of a certification from county pursuant to A.R.S. § 11-258(c),
commission is precluded from giving assistance to presentation of a function such as the state livestock show.
Op.Atty.Gen. No. 65-16-L.

Schoot district court donate obsolete text books which had no sales value to a worthy organization which would util-

ize them as tools of learning, where the books had been traded in on new text books and publisher-seller ef new text
books had authorized such disposal by school district. Op.Atty.Gen. No. 62-101-L,

8. Indemnification

Provision of A.R.S. § 26-322, on the subject of flood relocation and land exchange, that the director of the division
of emergency services could enter into contracts to indemnity public or private agencies or other entities or any in-
dividual against liability by virtue of injury, lawsuits, or damages in commection with the relocation and exchange
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does not violate this section prohibiting the state from giving or loaning its credit in the aid of, or to make any dona-
tion or grant, by subsidy or otherwise to any individual, association, or corporation; however, the legislature would
be well advised to amend the provision to clearly set forth the limits of the indemnification authority granted to the
diector. Op.Atty Gen. No. 180-182.

9. Extinguishing indebtedness
Rermission of 10 per cent. interest on delinquent taxes by statute providing for payment of such taxes in installments,

was not violation of this section against extinguishing indebtedness of individual to state since such interest is “pen-
alty” and not “debt”. Biles v. Robey (1934) 43 Ariz. 276. 30 P.2d 841, Taxation €=22118

The remission by Laws 1921, Ch. 49 (repealed) to mortgagees of interest on loans of institutional funds is a donation
to individuals in violation of this section. Rowlands v, State Loan Bd. of Ariz. (1922) 24 Ariz. 116. 207 P, 359.

States &2119

10. Private enterprise

Assistant director for state personnel could develop a program related to reference checking and could undertake
research regarding the current procedures followed by other public and private enterprises to develop an adequate
program for use by the state personne! division, and, though division could not expend funds to engage in a purely
private enterprise, research to develop a program for use by division, a public purpose, would be permissible.
Op.Atty.Gen. No. R75-748, p. 69, 1976-77.

11. Industrial incentive rewards

Where ownership and control over water main which town agreed to construct from water tank to door of corpora-
tion's plant were to remain in the town, and agreement involved supplying of water for purposes of preserving and
protecting lives and property, agreement had purpose of providing direct benefit to public at large and, thus, did not
violate prohibition of this section against a town making gifis, donations, or granting subsidies to private enterprises,
notwithstanding fact that corporation stood to be directly benefited if fire occurred at its plant and was indirectly
benefited by reduced fire insurance premiums. Town of Gila Bend v, Walled Lake Door Co, (1971) 107 Ariz, 345,
490 P.2d 551, Municipal Corporations €871

State could, following appropriate legislation, offer a reward to individual, association, or corporation, which devel-
ops first producing oil well in state on Jand other than indian reservation land provided reward is not to be made to
any special class, citizen, or class of citizens or confer a privilege or immunity not equally applicable to all citizens
or corporations coming within terms of offer; contract law would govern, and proposed reward legisiation could
Jimit reward to well located on lands from which state would derive a direct pecuniary gain, i.e., 12 1/2 percent
from state-owned lands, 37 1/2 percent of 12 percent from federally owned lands, and 12 percent from lands held
in fee. Op.Atty.Gen. No. 64-4.

12. Conveyances

Transaction by which state university conveyed medical center and leased land underlying it to self-sustaining non-
profit corporation, in return for base rental fee of $10 per year and corporation’s assumption of existing liabilities of
over $11 million, did not constitute “subsidy” or “donation™ of state property to corporation in violation of State
Constitution; existence of center as nonprofit hospital served public purpose, transfer eliminated need for public
funds to recoup hospital's operating losses, and hospital's operations were still subject to control and supervision of
public officials. Kromko v. Arizona Bd. of Regents (1986) 149 Ariz. 319. 718 P.2d 478 States €2119
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City could convey city land to hospital for use in construing new hospital building shown to be needed by commu-
nity despite fact that it received no cash consideration for land and did not advertise for bids thereon, and despite
prohibition of this section against city's making any donation or grant to any individnal, association or corporation,
since public benefit derived from erection of hospital building was adequate consideration for transfer. Heiner v,
Citv of Mesa (App. Div.1 1973) 21 Ariz. App. 58. 315 P.2d 355, Municipal Corporations €==2275(5): Municipal
Corporations €871

13. Leases

Legislature's reclassification of possessory interests as property assessable at one percent full cash value, which had
previously been taxable at 23 percent of full cash value, was not an unconstitutional gift of public funds to taxpayers
who had leases on Indian trust lands; reclassification statute was intended to encourage commercial development of
reservation property and promote Indian self-sufficiency and economic welfare. Pimalco, Inc. v, Maricopa County

(App. Div.1 1997) 188 Ariz. 550. 937 P.2d 1198. States €119

Material issues of fact existed with respect to whether city's lease of land to private corporation for 99 years at an-
nual rental of $1 per year, with lessee required to use part of leased premises to develop major league baseball spring
training complex, resulted in a prohibited bestowal of subsidy on a private corporation, thus precluding suramary
judgment with respect to validity of the lease. City of Tempe v. Pilot Properties. Inc. {App. Div.1 1974) 22
Ariz.App. 356, 327 P.2d 5135. Judement €2181(15.1)

A city's lease of its hospital property and equipment to nonprofit hospital corporation, rendering hospital services in
city's behalf without compensation or remuneration, except for necessary outlays in operation of hospital, was not
unconstituional as grant or Joan of city's credit. South Side Dist. Hosp, v. Hartman (1944) 62 Arjz. 67. 153 P.2d 537,

Municipal Corporations €722

School trustees may Jease land for school sites, pravided provision of this article prohibiting gifts or loans of public
money or credit is not violated, and proper safeguards should be taken to protect title to school property placed on
leased lands. Op.Atty.Gen. No. 37-58.

14. Highways

Neither county nor state may spend money upon what is, as a matter of law, merely a private right of way and not a
public highway. Graham County v, Dowell {1937) 50 Ariz. 221, 71 P.2d 1019. Highways €995

Until a highway is established as a public highway in manner provided by law, legislature cannot appropriate state
funds to be spent thereon, nor direct that highway be maintained from general appropriations for highway depart-
ment. Graham Countv v, Dowell (1937) 50 Ariz. 221. 71 P.2d 1019. Hishways €=099.5

State highway department could not reimburse seller for payment of federal documentary stamp tax, 26 U.S.C.A. §
4361, on conveyances granting interest in realty to state for purpose of constructing highways. Op.Atty.Gen. No, 63~
1.

Proposed statute which would reimburse utilities for relocation of their facilities in public right of way due to high-
way construction or reconstruction woutd violate provisions of this section, prohibiting governmental gifts or loans
of credit to private persons. Op.Atty.Gen, No. 60-27,

135. Public employees--In general
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Agreement between school district and teachers' association in which district released association's president from
teaching duties but continued to pay portion of president's salary in return for president's performance of activities
and duties enuring to benefit of district, including providing information and meeting with assistant superintendent
for personnel, did not violate Const. Art. 9, § 7 prohibiting donation of public monies to private association; agree-
ment served public purpose and there was neither donation nor subsidy to a private association. Wistuber v, Paradise
Vailey Unified School Dist. (1984) 141 Ariz. 346, 687 P.2d 354. Labor And Employment €21263

The Department of Agriculture can institute an employee recognition program, and expend a nominal amount of
public funds on plaques, pen and pencil sets bearing the Department's logo, and other such mementos, without vio~
lating the Gift Clause. Op.Atty. Gen. No. 157-003.

Increase in teacher salaries during a school year is permissible only if contracted for prior to the time the services are
rendered and in a sum certain only for the period covered by the teaching contract, provided that the current school
district budget contemplates such an expenditure. Op Atty.Gen. No. 184-034.

Schoot board policy to pay a teacher a higher salary for his or her final year of teaching before retirement may be
deemed part of the employment agreement for the final year of teaching, and, therefore, the extra payment is a part
of the teacher's salary and part of the bargain for contractual obligation of the schoel board, not a gift subject to pro-
vision of this section prohibiting gifts by state or subdivision of the state. Op.Atty.Gen. No. 181-79.

If delivery of signed teacher’s contracts without addenda which would have permitted future upward revision of the
salaries contained in the contracts, was authorized by the teachers, the teachers then would have agreed to perform
their teaching duties for the rates specified in the contracts, and, therefore, for the district to pay an additional
amount to the teachers for the same services which the teachers were already legally obligated to perform for the
district would constitute a gift in viclation of this section, Op.Atty.Gen. No. 180-027.

1f release time to teacher association representatives and payment of salary to such representatives while they are
absent from the classroom are part of the consideration agreed upon in exchange for teachers promise to perform
services for the district, there would be no violation of this section prohibiting a subdivision of the state from mak-
ing any donation or grant to any individual, but, if the release time is not a benefit conferred in exchange for the
teachers' agreement to perform teaching services, it would have to be determined whether this section had been vio-
lated. Op.Atty.Gen. No. 179-121. )

A plan under which a schoo! district employee would, upon retirement or termination, receive a lump sum bonus
based upon his prior salary after the employee had served within the school district for period of five years would
constitute an illegal gift of schoo! money to the employee. Op.Atty.Gen. No. 71-16.

16. ~-- Adjustments, public employees
A teacher incorrectly placed on a salary step during the last fiscal year may be placed on the correct step for the new
fiscal year; however, the district may not award “back pay™ to that teacher, since the previous year's contract was
accepted and completed; any adjustment after services had been rendered pursuant to a contract would violate con-
stitutional prohibition against a gift or loan of credit. Op.Atty.Gen. No. 187-103.

17. —- Per diem, public employees

Assistant director of finance lacked authority to issue a directive which would entitle ali state employees to receive
$40.00 per day irrespective of actual travel expenses. Op. Atty.Gen. No. 179-295.
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18 Expenses, public employees

An eligible officer, deputy, or employee when traveling on state business may claim only those expenses actually
incurred for meals, lodging, and incidental travel expenses; any amount paid in excess of that would be a gift or do-
nation prohibited by this section, and, in addition, any excess amount received would be compensation or emolu-
ment paid the officer, deputy, or employee in excess of that authorized by the legislature and prohibited by §§ 38-
464 and 38-601, Op.Atty.Gen. No. R75-33, p. 90, 1975.-76.

Service charge added to bill for meals or lodging would constitute an actual and necessary subsistence expense, and,
if public officer or employee felt compelled by custom and local practice to tip and did so at restaurant while travel-
ing on public business and in an amount which was usual and customary, tip would not constitute a gift, which isa
free bestowing of a gratuity without consideration, but would constitute a reimbursable expense under A,R.S. § 38-
624 and would not constitute a gift, donation, or grant to an individual within provision of this section prohibiting
state or subdivisions thereof from making any donation or grant. Op.Atty.Gen, No. 69-22-L.

Legislature, in its discretion, could validly appropriate funds to provide household moving expenses for key person-
nel. Op.Atty.Gen. No, 62-96-L.

19, - Leave time, public employees

Tucson Unified School District's grant of paid time off to teachers for teacher association activities was not violative
of the this section’s prohibition against the “gift” of public monies by the state or its subdivisions. Op.Aity.Gen. No.
187-082.

County board of supervisors had discretion to establish, for county personnel, a sick pay plan and a special fund
from which to make payments to such personnel on account of sickness. Op.Atty.Gen. No. 181-020.

Teacher could receive remuneration predicated upon teacher’s continuously rendering, during an extended sick leave
period, one of the four types of services outlined in a school district proposed leave policy. Op.Aity.Gen. No. 78-
158.

A school district's policy of granting five days of conditional sick leave 1o new employees serves a valid public pur-
pose and, therefore, may not be considered violative of the proscription of this section against gifts of public money.
Op.Atty.Gen. No. 78-60.

Leave time to be allowed school district employees is matter of fringe benefits and salary, and school district gov-
erning board has wide discretion in the matter and may contract with its employees as it sees fit provided leave does
not result in double pay or gift of school monies, and, in regard to leave to attend educational association confer-
ences, provided board retains right to refuse permission to attend a particular activity and permitted activity pro-
motes legitimate educational objectives. Op.Atty.Gen. No, 73-21.

School district governing board may offer its employees compensation for unused sick leave where governing board
determines that it is to its benefit to do so. Op.Atty.Gen. No, 73-21.

State welfare department's personnel procedure rule granting retiring employee specified leave with pay (in addition
to accumulated Jeave) was a gratuitous payment and therefore invalid. Op.Atty.Gen. No. 71-1 2-L.

20, --- Memberships in organizations, public employees
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In the event the state hospital board adopts a resolution authorizing individual membership in the Arizona state pur-
chasing agents association, such memberships may be paid for from state funds, notwithstanding fact they are indi-
vidual memberships, provided board concurs with business manager that such memberships are for a public purpose.
Op.Atty.Gen. No. 56-76. :

21. - Tuition, public employees

Where state university provided a part-time professor to instruct school districts’ teachers in a course needed to up-
grade the school districts’ special education programs in order for district to qualify for additional special education
funds, and schooi district agreed to pay university tuition for each of the teachers enrolled in the course, tujtion ex-
penditure was made for a public purpose and, therefore, did not violate provision of this section prohibiting gifts of
public monies, even though individual teachers incidentally benefited by obtaining college credits. Op.Atty.Gen. No.
180-219.

Payment of necessary fees or costs for state department employees attending driver improvement course in connec-
tion with participation by state in National Safety Council’s driver improvement program by participating state de-
partment would require finding a valid public purpose and existence of a valid appropriation to cover such expenses.
Op.Atty.Gen. No. 66-13.

State department head could direct his employees to register in, and attend, a driver improvement course in connec-
tion with state participation in National Safety Council's driver improvement program, subject to statutory limita-
tions governing the particular participating department. Op.Aity.Gen. No. 66-13.

Driver improvement course for state employees directed by state department head to register in, and attend, such
course could be conducted on state time during normal working day to extent that atiendance by employee was de-
termined to constitute part of his official duties. Op.Atty.Gen. No. 66-13.

State department of public welfare could authorize its employees to attend an accredited educational institution to
acquire professional and technical knowledge and develop skills pertaining to the department and could retain such
employees in positions held at applicable salaries with rights and benefits provided under state law while the em-
ployees were on detached service. Op.Atty. Gen. No. 57-84.

22. --- Motor vehicles, public employees

This section prohibiting the state or subdivision of the state from making donations or grants would not be violated
if school district determined that its best interest was served by offering the school superintendent a compensation
package which would include the use of a motor vehicle as a fringe benefit in exchange for the superintendent’s ser-
vices to the district. Op.Atty.Gen. No. 180-137.

1f school district wishes to provide school superintendent with a motor vehicle for personal use as part of a compen-

sation package for superintendent's services to the district, an alternative to providing a district-owned or leased mo-
tor vehicle would be to have the district contract with the superintendent to pay a vehicle allowance in the amount of
the lease payments. Op.Atty.Gen. No. 180-137.

23. --— Garnishment, public employees

Laws 1929, Ch. 50, authorizing garnishment of wages of state officers and employees, was not unconstitutjonal as
authorizing donation to individual, not for public purpose. State v. Roseberry (1930} 37 Ariz. 78.28% P. 513. States
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€119
24. Acts or omissions insurance, public employees

1t does not violate state constitutional “gift clause” and is not against public policy for state to provide a fund of in-
surance to compensate persons injured by acts or omissions of government agents while acting in authorized gov-
ernmental or proprietary capacities. State v. Heinze (App. Div.1 1999) 196 Ariz. 126, 993 P.2d 1090, as amended,
review denied. States jQE’J_l_Q

25. Burden of proof

As party claiming that gift clause of State Constitution was violated by legislation permitting any taxpayer who
owned property used for agricultural purposes, but who failed to file timely annual certification and received nonag-
ricultural valuation as result, to file omitted certification and obtain tax refund of difference in ad valorem taxes,
county had burden of demonstrating that exchange of tax money for public benefit was disproportionate, which bur-
den it could not satisfy by merely asserting, without any support, that public would lose nothing if a taxpayer were
forced to sell farm to someone who continued farming and that all intervening taxpayers had paid taxes and were in
no threat of losing farms. Maricopa County v. State (App. Div.1 1996) 187 Ariz, 275, 928 P.2d 699, review denied.

Burden of proof was on taxpayers challenging contract between school district and teachers’ association fo show that
consideration paid to association president by district was disproportionate to the duties she performed for district.
Wistuber v. Paradise Vallev Unified School Dist. (1984) 141 Ariz. 346. 687 P.2d 354. Schools €111

26, Fact questions

Question whether Const. Art. 9, § 7 bans a particular donation of hospital district properties to a private entity is one
of fact depending on the circumstances surrounding the consideration for the donation. Op Atty.Gen. No. 184-159,

27. School districts

School districts and charter schools may use the appropriations of Laws 2006, Ch. 353 to fund any increase in salary
and benefits for nonadministrative personnel over fiscal year 2005-2006 levels, but the funding may not be used for
any other purpose. Op. Atty.Gen. No. 107-003.

School districts and charter schools should use fiscal year 2003-2006 salary and benefit levels to determine increases
resulting from the Legislation's Laws 2006, Ch. 353 appropriation. Op. Atty.Gen, No, 107-003.

Previously executed contracts for the 2006-2007 school year of nonadministrative employees of school districts and
charter schools may be amended to add compensation increases as a result of appropriation provision, without vio-

2006), 2006 WL 2702207.

School district governing boards lack authority to make cash or savings bond awards to individual students who
achieve perfect attendance; however, governing boards may promote academic achievement by cash awards, pro-
vided the consideration given does not violate constitutional prohibitions against improper gifts of public property.
Op.Atty.Gen. No. 190-072,

School district lacked authority to make substantial gifts of cash to individual students for perfect attendance, but
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could expend funds to afford additional educational opportunities to classes in recognition of attendance records.
Op.Arty.Gen. No. 187-123.

28, Water rights

Statute ordering courts to make the public trust doctrine inapplicable in water rights adjudications violated separa-
tion of powers and violated constitutional limit on legislative power to give away resources held in trust by state.
San Carlos Apache Tribe v. Superior Court ex rel. County of Maricopa {1999) 193 Ariz. 195. 972 P.2d 179.
Constitutional Law €722352; Public Lands €5°142.5; Waters And Water Courses €128

Statute providing that permit for right to use water on state land must be issued in state’s name except in any one of
three specified circumstances was not unconstitutional giveaway of state property rights, as statute merely reguiated
form and use of certificates, without changing substantive law. San Carlos Apache Tribe v, Superior Court ex 1el.
County of Maricopa (1999) 193 Ariz. 195. 972 P.2d 179. Waters And Water Courses €24

A R.S. Const Art. 9 § 7, AZ CONST Art. 9 § 7

Current through the end of the Forty-Eighth Legislature, Second Regular Session (2008), and also includes election
resuits from the November 4, 2008 general election

{c) 2009 Thomson Reuters/West

END OF DOCUMENT
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City of Scotisdale Contract No. 2007-004-COS.
(Cox cable {elevision)
Res. no. 7110

CABLE TELEVISION LICENSE AGREEMENT

THIS C?ELE TELEVISION LICENSE AGREEMENT (the “Agreement’) is made
and entered into this,_;f__ ay of JAune , 2007, by and between the City of Scotisdale, an Arizona
municipal corporation {4.icensor”), and CoxCom, inc., a Delaware corporation ("Licensee”).

A. Licensor owns public street and alley rights-of-way and public utility easements within
the boundaries of the City of Scotisdale (the “Boundaries”) that are dedicated and set apart for use
by public utility companies for installation, operation and repair of water, electrical and other public
utilities pursuant to franchises, licenses or other agreements between utility companies and
Licensor {collectively, the "Property™).

B. Various laws (the “Cable Laws") authorize Licensor fo regulate its streels, alleys and
public utility easements, and to grant, renew, deny, amend and terminate licenses for the
instalation, operation and maintenance of cable television systems and otherwise regulate cable
television systems within the Boundaries. The Cable Laws include, without limitation, the following:

‘ (1) Chapter 7 of the Scoitsdale Revised Code entitied “Cable Television” (the “Cabie
Code™.

{2) Other applicable provisions of the Scottsdale Revised Code,

{3) The Scottsdale City Charter.

{4) A.R.S. §§ 9-505 through S-510 and other state and federal statutes.
{5) The Constitution of the State of Arizona.

{8) Other applicable federal, state and local laws, rules and regulations.

(7) Licensor's police powers, its authority over its public rights-of-way, and its other
governmental powers and authority.

C. Since November 1996, Licensee (or iis predecessor in interest) has maintained and
operated a cable television system (the “Cable System”) in the Right-of-way pursuant to City
Ordinance No. 1461 dated April 6, 1982 (area south of Deer Valley Road) and Ordinance No. 1811

on August 18,1986 (service area north of Deer Valley Road) (collectively, the "Original
Agreement’).

D. Licensor desires fo grant to Licensee a license to continue fo use the Right-of-way for
the Cable System (the “Permitted Uses”) subject to the requirements of this Agreement.

E. This Agreement is subject to the Cable Laws,

NOW, THEREFQORE, for and in consideration of the foregoing, the amounts
hereinafter to be paid by Licensee, and the covenants and agreements contained herein to be kept
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and performed by Licensee, and other good and valuable consideration, Licensor and Licensee
agree as follows:

L RIGHT-OF-WAY

1. Right-of-way. Licensor hereby grants to Licensee a license to use a portion of the Property
the “Right-of-way”) as follows:

1.1 Right-of-way. The Right-of-way are limited to such portions of the Property as are
public street and alley rights-of-way and public utility easements that are owned by Licensor from
time to time within the Boundaries comprising Licensor’s public utility easement network. The land
comprising the Right-of-way will decrease, increase, and otherwise change over time due to
abandonments, new dedications, annexations, de-annexations, and other events that affect the
amount of land included in Licensor’s public utility right-of-way network inventory.

1.2 Condition of Title. Licensee's rights hereunder are subject to all recorded or
unrecorded matters or conditions of title to or agreements or documents regarding the Right-of-
way. Licensee’s rights to use the Right-of-way under this Agreement are limited to a subset of the
interests held by Licensor from time to time. Licensee shall not violate the documents by which
Licensor holds its interests in the Right-of-way.

1.3  Condition of Right-of-way. The Right-of-way are being made availabie in an “as is”
condition without any express or implied warranties of any kind, including without limitation any
warranties or representations as to their condition or fitness for any use.

1.4 No Real Property Interest. Notwithstanding any provision hereof to the contrary,
and notwithstanding any negotiation, correspondence, course of performance or dealing, or other
statements or acts by or beiween the parties, Licensee's rights herein are limited to use and
occupation of the Right-of-way for the provision of cable service. Licensee's rights in the
Right-of-way are limited to the specific limited license rights created by this Agreement.

1.5 Limited Rights in Right-of-way. This Agreement grants Licensee no rights to or
further use of the Right-of-way other than those expressly granted herein. Licensee accepts the
risk that Licensor may use the Right-of-way in a manner inconsistent with Licensee's use. In that
event, Licensee’s use shall be subordinated and Licensee shall not be entitled to compensation
from Licensor.

1.6  Use Priority. This Agreement does not establish any priority for Licensee to use the
Right-of-way over any other present or future users of the Right-of-way. Licensee's use of the
Right-of-way shall be subordinate to any prior or subsequent lawful occupancy or use thereof by
Licensor or any other governmental entity. The priority of use of the Right-of-way shall first be to
Licensor (including uses Licensor may extend to the public generally), the second priority to the
State of Arizona and its political subdivisions in the performance of their various functions, and,
thereafter, as between recipients of license agreements and other permit holders, as determined
by Licensor in the exercise of its powers, including the police power and other powers reserved to
and conferred on Licensor by the State of Arizona and the people of the City of Scottsdale.

1.7 Permitted Uses. Licensee shail use the Right-of-way solely for the Permitted Uses
and shall conduct no other activity at or from the Right-of-way. The Permitted Uses are limited to:
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171 Providing Cable Service within the Boundaries. Licenses may also
provide broadband internet access and telecommunications services over the cable system io the
extent permitted by Federal and state law.

1.7.2  To the extent permitted by Federal or state law, such additional related
uses to which Licensor may give or retract consent from time fo time. Such additional uses may
only be conducted following Licensor's giving to Licensee notice of such consent. Licensor may
terminate or impose conditions and limitations on such consent from time-to-time In Licensor’s sole
and absolute discretion.

1.8  Permitted Facilities. The portion of the Cable System that is allowed to be located
upon the Right-of-way is the video distribution network that carries Cable Service from Licensee {o
customers, subject to the following:

1.841 The following items are specifically allowed:

1.8.1.1 Horizontal signal conductors (including vertical runs up and down
poles, buildings, and the like).

1.8.1.2 Spiitters, amplifiers and similar devices for distribution of Cable
Senvice.

182 The following items are specifically prohibited:
1.8.21 Business offices, repair facilities and storage areas.

1.8.2.2 Switching stations and other equipment that does not need to be
!ocated in the Right-of-way in order for the Cable System 1o operate properly.

1.8.23 Antennas, radio transmitters and supporting eguipment, except for
portable equipment used by Licensee's service crews to cormmunicate with Licensee.

. TERMOF AGREEMENT

2. Term of Agreement. Licensor hereby grants to Licensee a license to use the Right-of-way
subject to and conditioned upon Licensee's full, timely, complete and faithful performance of all
performances and things to be performed or done hereunder by Licensee, and Licensee hereby
accepts the Right-of-way and this Agreement.

2.1 Qriginal Agreement Superseded. The Original Agreement is extended to
11:59 p.m. June 30, 2007. This Agreement becomes effective and completely terminates and
supersedes the Original Agreement as of that exact time and date.

2.2  Original Term Expitation. The original term of this Agreement shall ferminate
11:59 p.m. June 30, 2018, unless sooner terminated as set forth in this Agreement.

23 Holding Over. In any circumstance whereby Licensee would remain in occupancy
of the Right-of-way after the expiration of this Agreement, such holding over shall not be deemed to
operate as a renewal or extension of this Agreement, but shall only create a use right from month
to month that may be terminated at any time by Licensor upon sixty {60) days notice to Licensee,
or by Licensee upon sixty {(60) days notice to Licensor.
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24 Agreement Accepted. By accepting this Agreement, Licensee acknowledges
having carefully read the terms and conditions of the Cable Code and this Agreement and having
accepted the obligations imposed thereby. Licensee further acknowledges and certifies that none
of the obligations imposed on Licensee by this Agreement or the Cable Code is individually or
cumulatively commercially impracticable.

M. LICENSEE'S PAYMENTS

3. Licensee's Payments. Licensee shall make payments to Licensor as follows:

3.1 Fee Payment ltems. Licensee shall pay to City each of the following separate and
cumulative amounts (collectively the “Fee Payment”):

3.1.1  An amount (the “License Fee Payment”) comprising a certain percentage of
certain Licensee revenues (the “Gross Revenue”).

3.1.2  An amount (the “Permit Fee Payment”) based on Licensee’s permit review
and other costs as set out below.

3.1.3 An amdunt {the “Violation Fee Payment”) based on certain breaches by
Licensee of this Agreement as set out below.

3.1.4 All other amounts required by this Agreement.

3.2 License Fee Payment. The License Fee Payment shall be calculated as a
percentage of all revenues and other proceeds {(collectively the “Gross Revenue”) from Licensee’s
use of the Right-of-way as follows:

3.2.1 Applicable Percentage. The percentage used to calculate Percentage
Use Fee shall be as follows:

3.21.1 Commencing on the date of this Agreement through
June 30, 2009, the percentage shall be five and sixty hundredths percent (5.60%)).

3.21.2 Commencing on July1,2009 through June 30,2010, the
percentage shall be five and thirty hundredths percent (5.30%).

3.21.3 During the remainder of the term of this Agreement, the
percentage shall be five percent (5.00%).

322 Gross Revenue Inclusions. Gross Revenue means all cash, credits,
property of any kind or nature, and other consideration, less related bad debts up to a maximum of
one and one-half percent (1 ¥2%) annually of such consideration, received directly or indirectly by
Licensee, its affiliates, subsidiaries, parent and any person, firm or corporation in which Licensee
has a financial " interest or "which“hasa financial interest in Licensee, that are derived from
Licensee's operation of the Cable System to provide cable service within the Boundaries. Gross
Revenue includes, but is not limited to, all revenue from:

3.2.2.1 Charges for cable service provided to a customer.
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3222 Chages for the insiallation, removal, connection and
reinstatement of equipment necessary for a customer fo receive cable service.

3.223 Any other income derived from the Cable Systermn including
without limitation forfeited deposits recovered, sale or renial by Licensee to customers of
equipment for the provision of Cable Service, late charges, interest income, and sale of program
guides.

3224 Al other cable service related charges to customners and receipts
from customers.

3.23 Gross Revenue Exclusions. Gross Revenue shall not include revenue

from:

3.2.3.1 Charges to advertisers for the insertion by Licensee of commercial
advertising upon the Cable System.

3.2.3.2 Charges for the use or lease of Licensee’s studio facilities.
3.2.33 Charges for the use of leased access channels or bandwidth.

3234 Charges for the production for transmission over the Cable
System of video programming by Licensee, including programming produced by its mobile
facilities.

3.2.35 The proceeds of any sale, exchange, use or cablecast of
programming produced by Licensee.

3236 Revenues received from programmners of home shopping services
for sales to Licensee's customers.

3,237 Launch fees or marketing expense reimbursements paid by video
content programmers.

'3.23.8 \license fees, taxes, or other fees or charges that Licensee
collects and pays o any governmental authority.

3.2.3.9 increase in the value of any stock, security or asset; or any
dividends or other distributions made in respect of any stock or securities.

3.24 Bundied Service. If Licensee offers its customers a price discount if they
obtain a bundle of cable service and other goods and services, then the discount shall be aliocated
among the cable service and other goods and services for purposes of computing Gross Revenue
as follows:

\ 3241 Licensee shall not bundle cable service with non-cable services in
a manner that the amount of Gross Revenue attributed {o cable service will unreasonably or
significantly reduce the Use Fees payable under this Agreement.

3.2.42 If Licensee's marketing materials for the bundie do allocate the
price of cable service included in the bundle, then the amount of the discount on 2 bundie of
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services shall be allocated based on the price that Licensee allocates to cable service in its
marketing materials for the bundle. The following examples illustrate how the discount would be
allocated:

32421 if Licensor's marketing materials for a bundle state
that the customer will receive “free cable television service with purchase of internet access™ then,
the amount of the bundle price allocated to cable service for that customer shall be Zero and
No/100 Dollars ($0.00).

3.24.22 If Licensor's marketing materials for a bundle state
that the customer will receive “half price cable television service with purchase of internet access”
then, the amount of the bundle price allocated to cable service for the customer shall be half of
Licensor's standard, non-discounted, non-bundled rate for cable television service.

32423 If Licensor's marketing materials for a bundle state
that the customer will receive “free HBO upgrade with purchase of cable television service” then,
the amount of the bundle price allocated to cable service for the customer shall be Licensor’s full
standard, non-discounted, non-bundled rate for cable television service.

3.2.4.3 |If Licensee’s marketing materials for the bundle do not allocate
the price of cable service included in the bundle, then the discount shall be allocated based on
Licensor's standard, non-discounted, non-bundled rate for the services in the bundle. The
following examples illustrate how the discount would be aliocated:

3.2.4.3.1 Assume a customer's charges for a given month for
cable services alone would be $40.00, for local telephone service alone $30.00, and for cable
modem service alone $30.00, for a total of $100. If Licensee offers the three services at a
combined rate of $80 (i.e., the customer in effect receives a twenty percent (20%) discount from
the regular retail rates that would apply to the services if purchased separately), then the Gross
Revenue from cable service would be deemed to be $32 (340, less 20% of $40).

3.24.3.2 Assume the same facts as the preceding example,
except that the Customer also purchases an upgrade to cable service (such as HBO) at a fixed fee
of $15 a month that is not included in the bundled service offering the discount (i.e. the discount
does not apply to this service), for a total of $95 ($80 bundle offer, plus $15). Gross Revenue
would be $47 ($32 from the prior example of bundled services, plus the undiscounted $15).

3.2.4.4 Nothing herein shall be construed to require Licensee to offer any
service at a price in conflict with a price for that service mandated by law or regulation.

3.2.4.5 If a Licensee offers a good or service, such as a customer wiring
repair service, which pertains to both cable service and non-cable service, then the price of such
good or service shall be allocated pro-rata between the cable service and non-cable services in
question based on the number of services involved.

33 Revenue Laws. If the Cable Laws are amended to allow Fee Payment to include
internet, dial tone or other services on the Cable System, the Fee Payment shall thereafter include
the charges allowed by the Cable Laws.

34 Permit Fee Payment Amount. The amount of the Permit Fee Payment shall be the
total amount of all applicable ordinary fees {the "Ordinary Permit Charges”) payable to Licensor
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for Licensor's review of plans, issuance of permits, and inspection of Licensee’s work upon the
Right-of-way. The maximum amount of the Permit Fee Payment that Licensee shall pay for any
calendar year is Forty-Five Thousand and No/100 Dollars ($45,000.00).

35  Violation Fee Payment Amount. The amount of the Violation Fee Payment shali be
the sum of various amounts (the "Violation Amounts”"} as hereafter described.

36 Fee Pavment Cumulative. All items of Fee Payment shall be cumulative and
separate from each other.

3.7 Fee Payment Schedule. Licensee shall pay all Fee Payment for each year on the
following schedule:

371 Licensee shall pay Permit Fee Payment each year at the same times and
in the same amounts that Licensor would impose Ordinary Permit Charges, until Licensee has paid
all Permit Fee Payment for that year.

3.7.2 All other Fee Payment shall be payable quarterly in arrears on the last
day of the first month of the next calendar quarter. For example, the License Fee Payment for the
first calendar quarter of a year shall be payable on or before April 30.

3.8 Fes Pavment Amount Renort. Each instaliment of Fee Payment shall include a
report showing the manner in which each component of Fee Payment was calculated. The report
shali summatrize the transacfions giving rise to the License Fee Payment. When requested by
Licensor from time to time, the reconciliation shall be accompanied by documentation
substantiating Gross Revenue and other amounts.

3.9  Letter of Credit. Within ten (10) days after the date of this Agreement, Licensee
shall deliver to Licensor, a letter of credit from a financial institution approved by Licensor in the
amount of Five Hundred Thousand Dallars ($500,000.00). The form and content of such letter
of credit shall comply with all requirements of Exhibit "A" and the remainder of this Agreement
and shall be appraved by the city attorney. The letter of credit shall stand as a security deposit
guaranteeing Licensee’s faithful performance of this Agreement. Any portion of any security fo
which Licensee may then be entitled, net of any setoff or other obligation of Licensee, shall be paid
to Licensee without interest by Licensor within sixty (80) days after the later of termination of this
Agreement or completion of all of Licensee’s obligations related to this Agreement,

3140 Late Fees. Fee Payment is deemed paid only when Licensor actually receives
good cash payment. Should any Fee Payment not be paid on or before the date due, a late fee
shall be added io the amount due in the amount of the greater of ten percent (10%) of the amount
due, or One Hundred Dollars ($100). Furthermaore, any Fee Payment that is not timely paid shall
accrue simple interest at the rate of one and one-half percent (1 ¥ %] per month fom the date the
amount first came due until paid. Licensee expressly agrees that the foregoing represent fair and
reasonable estimates by Licensor and licensee of Licensor’s costs (such as accounting,
administrative, legal and procéssing costs, etc.) in the event of a delay in payment of Fee Payment.
Licensor shall have the right to allocate payments received from Licensee among Licensee's
obligations.

3.11 Fee Payment Amounts Cumulative. All amounts payable by Licensee hereunder or

under any tax, assessment or other existing or future ordinance, law or other contract or obligations
to the City of Scottsdale or the State of Arizona shall be cumulative and payable in addition to each
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other payment required hereunder, and such amounts shall not be credited toward, substituted for,
or setoff against each other in any manner.

V. CUSTOMER AND COMMUNITY SERVICE REQUIREMENTS

4. Customer and Community Service Requirements. Licensee shall provide customer and
community service as follows:

41 Customer Service Standards. Licensee shall provide customer service as follows:

411 Most Favored. Licensee shall provide customer service levels and
standards of service to the customers it serves under this Agreement consistent with the highest
levels and standards of service that Licensee provides to customers within the State of Arizona.

4.1.2 Rejection of Service. Licensee shall not arbitrarily refuse Cable Service to
anyone. However, Licensee is not required to provide Cable Service to any Customer who does
not pay applicable Cable Service charges.

41.3 Telephone Support. Licensee shall provide sales, biling, repair,
installation, technical and other customer support by local telephone number as follows:

4.1.3.1 Trained Licensee representatives will be available to respond to
customer telephone inquiries during normal business hours.

4132 After normal business hours, Licensee’s customer service
telephone line may be answered by a service or an automated response system, including an
answering machine. A Licensee representative must respond to inquiries received after normal
business hours on the next business day.

4.1.3.3 Under normal operating conditions, Licensor shall meet the
following:

4.1.3.31 Ninety percent (90%) of all calls during any ninety
(90) day period will be directed to an automated customer service call menu within an average of
thirty (30) seconds. :

41332 Eighty percent (80%) of caliers who choose to talk to
a customer service representative during a ninety (90) day period will be connected to"a person
within thirty (30) seconds.

41,34 Customers will receive a busy signal less than three (3%) percent
of the time.

4135 Licensee will not be required to acquire equipment or perform
surveys to measure compliance with the telephone support standards above unless a historical
record of compliance indicates a clear failure to comply.

414 Local Business Office. The Licensee shall maintain a business office
within the Boundaries for customers to make payments and/or address billing- or service-related
issues. The office shall be conveniently located and shall be open during normal business hours
Monday through Friday, and shall include evening and weekend hours to meet customers’ needs.
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415 Field Services. Licensee shall provide installations, repairs and other field
service as follows:

4.15.1 Under normal operating conditions, Licensee shalt meet each of
the following four {4) standards no less than ninety five (85%) percent of the time, measured during
any ninety {80) day period:

4.1.5.11 Standard installations will be performed within seven
(7) business days after an order has been placed, unless the Customer requests a later
installation.

41512 Excluding conditions beyond Licensee’s control,
mensee will begin worksng on "service interruptions” promptly and in no event iater than twenty-
four (24) hours after the interruption becomes known. Licensee must begin actions to correct other
service problems the next business day after notification of the service problem.

41513 The "appointment window” for installations, service
calls, and other installation activities will be either a spedcific time, or at maximum, a four (4)-hour
time block during nommal business hours. ({Licensee may schedule service calls and other
installation activities outside of normal business howrs for the express convenience of the
custamer.)

41514 Licensee may not cancel an appoiniment with a
customer after the close of business on the business day prior to the scheduled appointment.

4186 Late Appointments. If a Licensee representative is running late for an
appointment with a customer and will not be able to keep the appoiniment as scheduled, Licensee
shall contact the customer. . if necessary, Licensee shall reschedule the appointment at a time
convenient for the customer.

417 Qutanes. Licensee shall respond to confirmad outages immediately.
Licensee shall not exceed a four-hour average response time to outages during any consecutive
three-months, under normal operating conditions.

4.1.8 Interruption. Licensee shali render efficient cable services, make repairs
promptly, and interrupt cable services only for goad cause and for the shortest time possible.
interruptions, insofar as possible, shall oceur during periods of minimum cable system use.

42 Billing. Licensee’s bil!ing” activities shall comply with the following:

4.2.1 License shall provide the following written information to all customers at
the fime of installation of service, at least annually, and at any other time upon request:

4.2.1.1 Prices and options for programming services and conditions of
subscription to programming and other services.

4212 Instaliafion, service and maintenance policies.

4213 Biling and complaint procedures, including the address and
telephone number of Licensor's cable office.
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; 422 Licensee shall notify customers in advance of any changes in rates,
programming services or channel positions, Licensee shall give notice to customers a minimum of
thirty (30) days in advance of such changes if the changes are then known io Licensee or are
within Licensee’s control. In addition, Licensee shall notify Customers thirty (30) days in advance

of any significant changes in the other information required by the preceding paragraph.

423 Bills will be clear, concise and understandable. Bills must be fully
itemized, with itemizations including, but not limited to, basic and premium service charges and
equipment charges. Bills will also clearly delineate all activity during the billing period, including
optional charges, rebates and credits. Bills shall list a Licensor phone number provided by
Licensor for customers to register customer service complaints with Licensor. Until Licensor
provides another phone number, the phone number shall be {(480) 312-2230.

424 Licensee shall respond to a written complaint from a Customer within
thirty (30) days.

425 Licensee shall issue refund checks promptly, but no later than the earlier
of:

4251 Customer's next billing cycle following resolution of the request or
thirty (30) days, whichever is earlier.

4,252 The retun of the equipment supplied by Licensee if service is
terminated.

426 Credits for service will be issued no later than the Customer's next billing
cycle following the determination that a credit is warranted.

427 Any Customer shall be entitled, upon request, oral or written, to Licensee
to a refund equal to one day's service for each Customer's loss of service caused by Licensee: (1)
for a continuous twenty-four (24) hour period or (2) for a period of two {2) or more hours on each of
any four (4) days within a monthly billing period.

428 Al personnel, agents and representatives of the Licensee, including
subcontractors, shall wear Licensee uniform or clearly display a Licensee photo-identification
badge when acting on behalf of Licensee.

429 Licensee shall afford each customer of the cable system right of
rescission for ordering cable service. Such right of rescission shall end upon the earlier of three (3)
days after the order or initiation of physical installation of Licensor's cable system equipment on the
customer's premises.

4.2.10 Licensee shall bill all customers in a uniform manner, regardless of the
customer’s level of service. In no case shall any customer be billed for services in excess of thirty
(30) days prior fo receipt of such service. Payment shall be due no sooner than the fifteenth (15th)
day-of each billing period, and the due date shall be listed on each bill. Bills shall be mailed no
later than the first day of the bitling period.

- 43  Suspending Service. Licensee shall only disconnect or terminate a customer's
service for good and just cause. In no event shall Licensee disconnect said Cable Service for
nonpayment without first notifying the affected customer at least seven (7) days prior to such
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disconnection or termination. In no event shall such disconnection or termination for nonpayment
occur in less than 30 days after a custorer's failure to pay a bill due. Where Licensee has
improperly discontinued Cable System service to any Customer, lLicensee shall provide free
reconnection to the Cable System to such customer.

44  Complaints through Licensor. Licensee shall act upon complaints made through
Licensor within three (3) days after Licensee is informed of the complaint

45 Community Service. When requested by Licensor, Licensee shall provide Cable
Service to Licensor's facilities at no charge ("“Community Service”) as follows:

4.5.1 Community Service includes at no charge a drop of up to two hundred
(200) feet measured from the nearest active cable tap and one outlet and expanded basic service
tier (Channels 1-99) and all public safety programming at no monthly service charge. Licensor
may increase the distance limit in the preceding sentence by offering to pay the incremental cost of
the additional distance.

452 Licensor may install at its own expense as many additional outlets as it
deemns appropriate beyond the one outiet provided at Licensee's expense at each location with no
monthly service charge for such additional outlets. Licensee shall provide a reasonable signal ievel
based on Licensor's design for additional outlets at €ach such location. '

453 Licensee shall provide Community Service to structures occupied by
Licensor (whether owned or leased). However, if Licensor only has a single suite or area in a
larger commercial building, such as shopping mall, then Lessee need only provide Community
Services to the suite or area.

4.5.4 Licensor shall be responsible for the installation and maintenance of all
interior distribution facilities for Community Service.

455 Licensor's cable television administrator or information systems
department shall function as Licensee's point of contact with Licensor's departments requesting
Comimunity Service.

4586 Licensee shall continue to provide and maintain a cable connection to
Licensee's master headend from the Government Access Facility (Gity Cable 11) located at 7384
E. 2nd Street, Scotisdale, Arizona 85251.

46  Advertising. During each of the years in the term of this Agreement, Licensee shall
provide Licensor seventy (70) 30-second run of station Licensor-produced ad spots, which shall be
placed on Licensee's Cable System at locations and at dates and times of Licensee's choosing.
Such ads shall run between the hours of 6:00 a.m. and midnight and may only be utilized for public
service non-political topics selected by Licensor including, but not limited to, youth-related issues,
aducation, drowning prevention, smoke awareness and promotion of Scottsdale Channel 11. The

value of such advertising shall not be offset against Fee Payment.

47 Government and Education Channels. Licensee shail continue to provide to
Licensor at no cost two channels in the Basic Programming Tier (channels 1-99) for use to transmit
programming that is provided by Licensor or scheol districts selected by Licensor within the
Boundaries. ‘
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438 Public Safety Channels. Licensee shall also provide at its expense the means for
Licensor to transmit programming on two “virtual” Public Safety Channels in a secure manner,
meaning that (a) either the programming is not transmitted to or available at locations other than
those designated by Scottsdale, or (b) if the programming is available at other locations, neither the
video nor audio portions can be received in usable or understandable form by an ordinary
customers (for example, both the video and audio portions are encrypted). Licensor may use such
channels for such purposes as secure broadcasts to municipal buildings and transmitting training
videos or live training sessions to several fire, police or paramedic stations simultaneously.
Licensee shall provide at all locations receiving Community Service, the facilities and equipment
necessary to receive and unscramble the Public Safety Channel programming at the locations
designated by Licensor at no cost to Licensor.

V. IMPROVEMENTS BY LICENSOR

5. Improvements by Licensor. Licensor has not promised to and is not obligated in any
manner to make any improvements or perform any other construction or other work at the Right-of-

way.

VI.  LICENSEE'S IMPROVEMENTS GENERALLY

6. Licensee’s Improvements Generally. All of Licensee's improvements and other construction
work whether or not specifically described herein upon the Right-of-way (collectively “Licensee's
lmprovements") shall comply with the following:

6.1 Permits_and _Inspections. Prior to performlng work upon the nght-of-way,
Licensee shall submit all work plans to Licensor for review by Licensor's staff in designated
departments responsible for such review and shall obtain all permits and other approvals related
thereto. During the course of the work, Licensee shall observe inspection, safety and other
rules.

i

’ 6.2  Licensee’s Improvements. Licensee’s Improvements include, without limitation all
modlf cation, replacement, repairs, installation, construction, excavation, or other alterations or
parklng or other cumulatively significant construction or similar work of any description and all
installation or alteration of the Cable System.

6.3 Zoning and Similar Approval Process. The zoning processes, building permit
processes, and similar regulatory requirements that apply to Licensee's Improvements are
completely separate from the plans approval processes under this Agreement. Licensee’s
satisfaction of any requirement of this Agreement does not count toward any compliance with any
regulatory requirement. Licensee’s satisfaction of any regulatory equipment does not count toward
compliance with any requirement of this Agreement. Licensee must make all submittals and
communications regarding the requirements of this Agreement through Licensor's contract
administrator for this Agreement and not through planning, zoning, building safety, or other staff.

6.4 Relationship of Plans Approval to Regulatory Processes. Licensee’s submission of
plans under this Agreement, Licensor's approval of plans for purposes of this Agreement, and the
plans approval process under this Agreement, shall be separate and independent of all zoning,
design review and other regulatory or similar plans submittal and approval processes, all of which
shall continue to apply in addition to the requirements of this Agreement and its approvals.
BUILDING PERMITS, ZONING CLEARANCES, OR ANY OTHER GOVERNMENTAL REVIEWS
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OR ACTIONS DO NOT CONSTITUTE APPROVAL OF ANY PLANS FOR PURPOSES OF THIS
AGREEMENT.

6.5 MAG Standards. Al work by Licensee under this Agregment shall conform 1o the
standards of the Maricopa Association of Governments and of the City of Scotisdale Design
Standards and Practices Manual, as either may be amended from time to time.

6.6  Cost of Licensee Improverents. All Licensee's Improvements shall be designed
and constructed by Licensee at Licensee's sole cost and expense. In no event, including without
limitation termination of this Agreement for any reason, shall Licensor be ohligated to compensate
Licensee in any manner for any of Licensee's Improvements or other work provided by Licensee
during or related to this Agresment. Licensee shall timely pay for all labor, materials, work, and all
professional and other services related thereto and shall pay, protect, indemnify, defend and hold
harmiess Licensor and Licensor's employees, officer's, contractors and agents against all claims
related thereto.  Licensee shall bear the cost of all work required from time to time o cause the
Right-of-way and other nearby property owned by Licensor to comply with local zoning 1ules, the
Americans with Disabilities Act, building codes and all sirnilar rules, regulations and other laws if
such work is required because of work performed by Licensee, by Licensee’s use of the Right-of-
way, or by any exercise of the rights granted fo Licensee under this Agreement.

6.7  Improvement Quality. Any and all work performed on the Right-of-way by Licensee
shall be performed in a workman-like manner as reasonably detemmined by Licensor and shali be
diligently pursued to completion and in conformance with all building codes and similar rules.

, 6.8  Damage During Removal. Upon removal at any time of any item installed in or
attached io the Right-of-way, Licensee shall simultaneously restore the Right-of-way fo its prior
condition, or to a condition maiching Licensor's surrounding improvements, as directed by Licensor
and repair any holes, mounting surfaces or other damage whatsosver to the Right-of-way. Such
work shall include revegetation and appropriate imigation systems for revegetated areas. Licensee
shall not'remove any itern at any time without first submitting o Licensor at least fourteen (14) days
in advance a notice describing the ifem to be removed. Said notice shall describe the work to be
done to restore the Right-of-way and be accompanied by a cash bond in an amount determined by
Licensor to completely protect Licensor and the Right-of-way from any failure by Licensee to fully
and fimely perform its obligations under this Agreement relating to said items or their removal.

6.9 Use of Poles. If Licensee extends new service into an area that already has
avaflable overhead utility poles, then Licensee may use such poles, subject o agreement with the
pale owner. No underground facilities may be moved fo poles. Licensee may not install any poles.
Existing facilities on poles may remain on poles.

6.10  Approved Equipment. Licensee shall not install above ground equipment ("Visible
Equipment”) upon the Right-of-way unless Licensor has first approved the Visible Equipment as
follows:

6.10.1  This paragraph does not apply to Cable System equipment already
installed in the Right-of-way as of the date of this Agreement or to additional installations of the
same equipment in the Right-of-way in the future. it only applies to new models and types of
equipment not being installed in the R-O-W as of the date of this Agreement.
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6.10.2 Al Visible Equipment that Licensee installs upon the use Area from time
to time must be of a color included in a palette of colors designated by Licensor from time to time.
Licensor shall give Licensee ninety (90) days notice of any change in the approved palette.

6.10.3 Licensee may give Licensor notice proposing additional Visible
Equipment for Licensor to approve. Any such notice shall include textual and graphical
specification (such as catalog pages) of the Visible Equipment Licensee proposes. Licensor shall
respond within thirty (30) days of any such notice. Licensor shall give Licensee ninety (90) days
notice before removing any approved Visible Equipment from the list of approved Visible
Equipment.

6.104 No visible Equipment shall be deemed approved by Licensor until
Licensor stamps the information "APPROVED ONLY FOR PURPOSES OF PARAGRAPH 6.10
OF THE CABLE TELEVISION LICENSE AGREEMENT,” and Licensor’s project manager initials
and dates the stamp (coliectively “Stamped”). The stamp used to stamp plans shall contain such
words as Licensor may choose from time to time.

6.11 Requlation and Relocation. Licensor shall have full authority to regulate use of the
Right-of-way and to resolve competing demands and preferences regarding use of the Right-of-
way arid to require Licensee to cooperate and participate in implementing such resolutions.
Licensee at its own expense shall promptly relocate all Licensee Improvements as requested by
Licensor from time to time to accommodate any installation, removal, maintenance or other
construction activities or improvements or facilities of Licensor or others now or hereafter existing
or proposed to be above, under or upon any portion of the Right-of-way. Any relocation of any of
Licensee’s Improvements at any time, for any reason and by any person, shall be at Licensee's
expense. Licensor and not Licensee shall be entitled to use any of Licensee’s facilities that are
abandoned in place or that are not relocated on Licensor’s request.

6.12° Coordination with Encroachment Permit Process. This Agreement serves as
permission from Licensor for Licensee's private improvements to exist in the Right-of-way right-of-
way. Licensee shall not be required to obtain any further encroachment permit for the Cable
System for that purpose. However, Licensee shall perform no construction work in the Right-of-
way without obtaining through normal processes from Licensor a permit giving permission to work
in the Right-of-way. Licensee shall not alter or perform any work to Licensor's improvements
without first obtaining through normal process from Licensor a permit giving permission to alter
Licensor's improvements. Licensee shall not in any way obstruct pedestrian or vehicular traffic
within the right-of-way without first obtaining through normal processes from Licensor a permit
giving permission to obstruct traffic. Amounts paid by Licensee for encroachment permits “over the
counter” shall be consideréd Permit Fee Payment paid by Licensee under this Agreement.

VIi. CABLE SYSTEM EXTENSION REQUIREMENTS

7. Cable System Extension Requirements. Licensee shall offer to provide Cable Service to all
residential locations within the current and future corporate limits of the City of Scottsdale in
accordance with the following requirements (the “System Extension Requirements”):

71 Duplicate Service. Licensee may, but is not required to, offer Cable Service to
dwelling units that are offered cable service by other providers of cabie service.

7.2 Offering Cable Service. Licensee shall be deemed to be offering cable service to a
residential or business location if all of the following are true:
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7.2.1 Licensee complies with one of the following:

7244 Licensee has constructed the portions of the Cable System
necessary for Cable Service to be readily available at the location.

7212 Licensee is actively constructing such portion of the Cable System
and diligently pursues such construction to timely completion. Absent a showing by Licensee {o
Licensor's city manager of circumstances beyond licensee's reasonable control, Licensee shall
complete an extension of service within one hundred eighty (180) days after a request for cable
service. When a new subdivision is constructed and the developer informs Licensee of the
developer’s intent to construct or install utilities, Licensee shall instal] the Cable System In the new
subdivision at the same time the other utiiities are installed.

722 Following completion of such portion of the Cable System, Licensee
continues to maintain, repair and operate such portions of the Cable System.

7.3  Service Density. Within six (6) months after a residential area satisfies any of the
following, Licensee shall extend the Cable System at Licensee’s expense and offer Cable Service
io all residential locations within the area, without charging a cable extension fee:

7.34 A residential area has a density of forly (40) or more units per street mile,

732 A residential area has a density of five (5) or more units within 660 feet of
the nearest focation at which Licensee offers cable service.

7.3.3 A residential area does not meet the foregoing density requirements, but
the person requesting Cable Service agrees to pay to Licensee an amount equal to the
insremental cost to Licensee of extending Cable Service to the area caused by the area not
meeting the density requirement.

7.34 If a Licensee elects to extend Cable Service to a customer to an area
where the density is not sufficient to require Licensee to offer Cable Service, Licensee shall not
refuse to extend service to any other location in the area solely on the grounds that the area does
not have sufficient density.

7.4 Measuring Distances. The distance to extend service to a new location shall be
measured from the nearest technically feasible point of extension on the Cable System to the
nearest point on the parcel boundary.

75  Special Rules for Multiple Residential Units. The following special rules apply to
apartment buildings, condominiums, gated communities and other multiple residential units where

Cable Service is to be provided through common areas or other areas controlled by a landlord,
owners association, manager or similar entity:

7.5.41 Each unit shall be counted as a location in determining density.

7.5.2 Licensee is not required to offer Cable Service until a mutually acceptable
agreement granting Licensee reasonable access to the unit has been negotiated. Units shall not
be included in determining denstty until such an agreement is in place.
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constituents on government issues. CityCable will give priority to programs that provide
information or perspectives on issues of specific interest to Scotisdale.

However, CityCable will not broadcast such “constituent report” tapes if they feature an
elected official who is a candidate for elective office between the deadline for filing
petitions for election (or re-election) and the day after the election.

Last revised: 8/7/03
Guidelines for election forums

CityCable will, as resources allow, televise candidate forums for city, county and state
elections, as well as forums on city ballot questions.

CityCable will videotape and televise forums based on its workload and schedule.
Forums must meet the following conditions:

o The forum must be sponsored by a non-partisan comumunity group or news
organization, such as the League of Women Voters, the Scottsdale Tribune or The
Arizona Republic.

e The community group or news organization must provide an impartial moderator or
moderators.

e A majority of candidates must appear or, in the case of a ballot question, recognized
spokespersons for and against the question must be present.

o CityCable will give preference to forums scheduled in a timely manner and most
easily accommodated by the CityCable production schedule.

o CityCable will give preference to forums videotaped in the CityCable studios or held
in the City Hall Kiva, where its production facilities are readily available.

o (CityCable reserves the right to determine whether to broadcast forums live or to
videotape the events for later rebroadcast.

Qualified groups wishing to sponsor a forum may call the communications and public
affairs officer at 480-312-2336 or the video production manager at 480-312-7984.

Last revised: 8/7/03



753 Licensee may offer bulk billing service, but shall not require a bulk billing
agreement as a condition of providing service.

7.6 Changes to Boundaries. The following shall apply upon any change in Boundaries:

7.6.1 This Agreement shall no longer apply to an area removed from the
Boundaries.

7.6.2 This Agreement shall apply to an area added to the Boundaries. Within
sixty (60) days after the change to Boundaries, Licensee shall comply with the System Extension
Requirements for the added area.

7.6.3 Licensor and Licensee shall coordinate to develop a process for Licensee
to receive notice of changes to the Boundaries within a reasonable time.

Vill.  MAINTENANCE AND OPERATIONS

8. Maintenance and Operations. Except as expressly provided below, Licensee shall be
solely responsible for all friaintenance, repair and utilities for the Right-of-way during the term of
this Agreement. Without limitation, Licensee shall perform the following:

8.1 Right of Inspection. City shall be entitled to inspect all construction, reconstruction
or installation work and to make such tests as it deems necessary to ensure compliance with the
terms of this Agreement, the Cable Code, or other Cable Laws. All Licensor plans reviews,
inspections, standards and other rights and actions with relation to Licensee's Improvements are
for Licensor's sole and exclusive benefit and neither Licensee nor any other person shall rely
theréon or have any rights related thereto.

8.2 Emergency Disruption by Licensor. Licensor may remove, alter, tear out, relocate
or damage portions of the Cable System in the case of fire, disaster, or other emergencies if
Licensor's city manager or designee deems such action to be reasonably necessary. In such
event, neither Licensor nor any agent; contractor or employee of Licensor shall be liable to
Licensee or its customers or third parties for any harm so caused to them or the Cable System.
When practical, Licensor shali consult with Licensee in advance to assess the necessity of such
actions and to minimize to the extent practical under the circumstances damage to and
disruption of operation of the Cable System. In any event, Licensor shall inform Licensee after
such actions.

8.3 Cable System Relocation. Licensee shall, at its expense, protect, support,
disconnect, relocate, or remove any of its property when required by Licensor’s city manager or
designee by reason of traffic conditions, public safety or welfare; street vacation; freeway or street
construction or repair; change or establishment of street grade; or installation or other work relating
to sewers, drains, water pipes, power lines, signal lines, transportation facilities, tracks, or any other
types of structure or improvements by public agencies. Licensor may disconnect, remove or
relocate any of Licensee’s facilities that have not been disconnected, removed or relocated within a
reasonable period of time after a request from Licensor and Licensee shall reimburse Licensor for
its actual costs in disconnecting, removing, or relocating Licensee's facilities. Neither Licensor nor
any agent, contractor or employee of Licensor shall be liable to Licensee, its customers or third
parties for any service disruption or for any other harm caused them or the Cable System due to
any activities described in this paragraph, except in the case of willful misconduct or gross
negligence. Licensor shall use reasonable efforts to treat utilities using the Right-of-way in a
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non-discriminatory manner with respect to activities and obligations described herein, 1aking into
account its reasonable ability to act given the differing regulatory regimes for, laws applicable o,
and claimed rights of different utility providers.

8.4 identification. All Licensee employees, contractors and subcontractors who seek
access {0 residential or private property, Multiple Dwelling Units or adjacent propetty or to
commercial premises shall wear on their clothing a clearly visible identification card bearing their
name and photograph and Licensee's logo or name. Licensee shall account for all Licensee
issued identification cards at all times. Every service vehicle of lLicensee, ils contractors or
subcontractors shall be clearly identified as such to the public. Licensee vehicles shall have
Licensee's logo plainly visible. Vehicles of contractors and subcontractors working for Licensee
shall have the contractor's/subcontractor's name plus markings (such as a magnetic door sign)
indicating they are under contract fo Licensee.

8.5 Construction Notification. lLicensor may establish requiremnents for nofification of

adjacent residents prior to construction.

8.6 Maintenance by Licensor. Licensor has no mainienance or repair obligations for
the Right-of-way.

8.7 Maintenance by Licensee. Licensee shall at all times repair and maintain its
equipment in the Right-of-way at Licensee's sole expense in a first-class, sound, clean, safe and
attractive manner, meeting or exceeding the manner of maintenance of first class comparable
faciliies in the southwest United States as determined in licensor's reasonable discretion.
Folléwing installation, repair or replacement work performed in the Right-of-way, Licensee shall
restore disturbed areas of the Right-of-way to a condition equal to or better than the condition of
the ‘Right-of-way immediately prior {o Licensee's activities. The preceding sentence does not
require Licensee 1o repair or maintain Licensor's ar third party facilities at the Use Area uniess such
work is aftributable in whole or in part to Licensee's use of the Use Area. Licensee shall repair or
replace 10 Licensor's standards, rules and policies published from time to time all pavement,
sidewalks, curbs, landscaping and other Licensor's improvements of any description that may be
damaged in the course of Licensee's activities under this Agreement.

8.8  Communications Operations Restriction. Licensee shall not install, operate, or
allow the use of equipment, methodology or technology that may or would interfere with the
optimum effective use or operation of Licensors existing or future fire, emergency or other
communication equipment, methodology or technology (i.e., voice or other data carrying, receiving
or -transmiting equipment). |f such interference should occur, Licensee shall immediately
discontinue using the equipment, methodology or technology that causes the interference until
Licensee takes corrective measures to alter the Cable System {o eliminate such interference. Any
such corrective measures shall be made at no cost to Licensor.

8.9  Signs. Al Cable System signage is prohibited except Licensee shall install and
maintain all signs and markings required for safe use of the Right-of-way by the public and other
Right-of-way users.

8.10 Noise. Except for burglar alarms and other safety devices, devices for making
noise are prohibited.

8.11 Govemnmental and Neighborhood Relations. Licensee shall comply with any legal
rights held by any applicable homeowner's association or similar organization in the Right-of-way.
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Licensee shall conduct its activities in coordination with Licensor as necessary to maintain good
relations with all governmental and other entities having jurisdiction over the Right-of-way, all other
occupants of the Right-of-way, and the occupants of surrounding real property. Licensee shall
immediately give to Licensor notice of any actual or threatened dispute, violation or other
disagreement relating to the Right-of-way. Licensee is not an agent for Licensor.

8.12 Licensee's Agent. Licensee shall at all times retain on call available to Licensor by
telephone an active, qualified, competent and experienced person to supervise all activities upon
and operation of the Right-of-way and who shall be authorized to represent and act for Licensee in
matters pertaining to all emergencies and the day-to-day operation of the Right-of-way and all
other matters affecting this Agreement. Licensee shall alse provide notice to Licensor of the name,
street address, electronic mail address, and regular and after hours telephone and telefax numbers
of a person to handle Licensee's affairs and emergencies at the Right-of-way. Unless and until
Licensee gives notice to Licensor of a new representative, Licensee’s representative shall be the
staff of Licensee’s regional operating center. The current telephone number of the regional
operating center is (623) 322-7278. Any change shall be given in writing hand-delivered to
Licensor's cable television administrator manager as well as in the manner stated for notices under
this Agreement. ‘

8.13 Coordination Meetings. Licensee shall meet with Licensor and other right-of-way
users from time to time as requested by Licensor to coordinate and plan construction on the Right-
of-way and all matters affected by this Agreemerit.

! 814 Hazardous Substances. Licensee’s activities upon or about the Right-of-way shall
be subject to the following regarding any hazardous or toxic substances, waste or materials or any
substance now or hereafter subject to regulation under the Comprehensive Environmental
Response and Liability Act, 42 U.S.C. §§ 9601, et seq. the Arizona Hazardous Waste
Management Act, A.R.S. §§ 49-901, et seq., the Resource Conservation and Recovery Act, 42
U.S.C. §§ 6901, et seq., the' Toxic Substances Control Act, 15 U.S.C. §§ 2601, et seq., or any
other federal, state, county, or local law pertaining to hazardous substances, waste or toxic
substances and their reporting requirements (collectively “Toxic Substances”):

8.14.1  Licensee shall not produce, dispose, transport, treat, use or store any
Toxic Substances upon or about the Right-of-way. The prohibitions of the preceding sentence oniy
shall not apply to:

8.14.1.1 Ordinary gasoline, diesel fuel or other fuels or lubricants
necessary for ordinary use in motor vehicles and ordinary construction machinery permitted upon
the Right-of-way. Such materials must be properly and lawfully contained in ordinary quantities in
ordinary tanks and receptacles that are permanently installed in such vehicles and machinery, or
small portable tanks that are being used for fueling permitted construction machinery (“Minimal
Fueling”).

8.14.1.2 Electric backup generators that run on natural gas.
8.14.1.3 Electric backup batteries.

8.14.2 Licensee shall dispose of any Toxic Substances away from the Right-of-
way as required by law and as reascnably required by Licensor,
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8.14.3 Licensee shall not use the Right-of-way in a manner inconsistent with
regulations issued by the Arizona Departiment of Environmental Quality, or in a manner that would
require & permit or approval from the Arizona Department of Environmental Quality or any other
governmental agency. The preceding sentence does prohibit ordinary permits required for routine
dust control measure.

8.144 In addition to and without limitation of any other indemnities or obligations,
Livensee shall pay, indemnify, defend and hold lLicensor harmless against any loss or lability
incurred by reason of any Toxic Substance on or affecting the Right-of-way attributable to or
caused by Licensee or anyone using the Right-of-way under this Agreement or acting or claiming
under Licensee or this Agreement or otherwise relating to this Agreement.

: 8.14.5 Licensee shall immediately notify Licensor of any Toxic Substance at any
time discovered or existing upon the Right-of-way.

8.14.6 Licensee understands the hazards presented io persons, property and
the environment by dealing with Toxic Substances. Licensee acknowledges the possibility that the
Right-of-way may contain actual or presumed asbestos and other Toxic Substances.

8.14.7  Within twenty-four (24) hours afier any violation by Licensee of this
Agréement pertaining fo Toxic Substances, Licensee shall report such violation to Licenser in
writing,

8.15 Disturbance of Toxic Substances. Prior to undertaking any construction or other
s:gnlf cant work, Licensee shall cause the Right-of-way to be inspected to prevent disturbance of
potenhal asbestos or other Toxic Substances. Prior to any work of any description that bears a
matérial risk of disturbing potential asbestos or other Toxic Substances, Licensee shall cause the
contractor or other person performing such work to give to Licensor natice by the method
described in this Agreement fo the effect that the person will inspect for such materials, will not
disturb such materials, and will indemnify, defend and hold Licenscr hammless against any
disturbance in such materials in the course of the contractor's or other person's work. Licensee
shall cause any on-site or off-site storage, inspection, treatment, transportation, disposal, handling,
or other work involving Toxic Substances by Licensee in connection with the Right-of-way to be
performed by persons, equipment, facilities and other resources who are at all times properly and
lawfully trained, authorized, licensed, permitted and otherwise qualified to perform such services.
Licensee shall promptly deliver to Licensor copies of all reports or other information regarding Toxic
Substances.

8.16 Actions by Others. Licensee shall be responsible to ensure compliance with this
Agreement by all persons using the Right-of-way through or under Licensee or this Agreement.
Licensee shall prevent all such persons from doing anything that this Agreement prohibits Licensee
from doing.

iX. BREACHBY LICENSEE

9. Breach by Licensee. Licensee shall comply with the terms and provisions of this
Agreement and shall cause all persons using the Right-of-way under the authority granted
Licensee by this Agreement to do the same. Licensee's fallure to do so shall be a material breach
by Licensee of this Agreement.
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9.1 Events of Default. This entire Agreement is made upon the condition that each and
every one of the following events shall be deemed an “Event of Default” by Licensee of Licensee's
material obligations under this Agreement:

9.1.1 If Licensee shall be in arrears in the payment of Fee Payment due and
not paid and shall not cure such arrearage within ten (10) days after Licensor has notified Licensee
of such arrearage.

9.1.2 If Licensee willfully fails to provide Cable Service in accordance with this
Agreement over a substantial portion of the Boundaries for ninety-six (96) consecutive hours,
unless Licensor authorizes a longer interruption of services.

9.1.3 If Licensee, for any period, wilifully stops operating the Cable System as it
is required to operate it under this Agreement in a substantial portion of the Boundaries.

914 if Licensee shall faii to maintain any insurance required by this
Agreement.

9.1.5 If Licensee shall be the subject of a voluntary or involuntary bankruptcy,
receivership, insolvency or similar proceeding or if any assignment of any of Licensee's or such
other person’s property shall be made for the benefit of creditors or if Licensee or such other
person dies or is not regularly paying its debts as they come due {collectively a “Licensee
Insolvency”). '

. 9.16 If any material information Licensee provides concerning activities, sales
or other matters concerning the Right-of-way or this Agreement is false.

9.1.7 If Licensee shall violate the provisions of the documents by which
Licensor acquired its interests in the Right-of-way.

9.1.8 If the issuer of any letter of credit shall fail for any reason to timely and
fully honor any request by Licensor for funds or other performance under the instrument and
Licensee fails to cause the issuer to or some other person to honor the request within ten (10) days
after Licensor notifies Licensee that such request has not been honored.

9.1.9 If Licensee shall fail to timely pay amounts herein required to be paid by
Licensee to any person other than Licensor. Such failure to pay an amount shall not be an event
of default if Licensee gives immediate notice to Licensor of Licensee's intent to challenge the
amount claimed to be due to the third person, Licensee does in fact promptly challenge said
amount and, Licensee delivers to Licensor with said notice, bonds or other financial security in
Licensor's discretion adequate to assure Licensee's ability to pay the disputed amount and
adequate to protect Licensor and the Right-of-way from adverse consequences of Licensee's
failure to pay.

9.1.10 If Licensee shall fail to obtain or maintain any licenses, permits, or other
governmental approvals pertaining o the Right-of-way or timely pay any taxes pertaining to the
Right-of-way and shall not cure such failure within thirty (30) days.

9.1.11  If Licensee shall engage in a pattern of repeated failure (or neglect) to
timely do or perform or observe any provision contained herein. After Licensor has once given
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notice of any failure by Licensee to comply with any provision of this Agreement, the following shall
constitute a repeated failure by Licensee to comply with such provision:

91.11.1 Another failure to comply with any provision of this Agreement
during the following thirty (30) day period.

9.1.11.2 Three (3) or more failures to comply with any provision of this
Agreement during any ninety (90) day period.

8.1.11.3 Six (6) or more failures to comply with any provision of this
Agreement during any twelve {12) month period.

0.1.12 ¥ Licensee shall fail to or neglect to timely and completely do or perform
or cbserve any other provisions contained herein and such fallure or neglect shall continue for a
period of thirty (30) days after Licensor has noiified Licensee in writing of such failure or neglect.

8.2  Licensors Remedies. Upon the occumrence of any Event of Default or at any time
thereafter, Licensor may, at its option and from time to time, exercise at Licensee’s expense any or
all or any combination of the following cumulative remedies in any order and repstitively at
Licensor's option:

9.2.1 Terminate this Agreement Termination of this Agreement due fo
Licensee’s breach or for any other reason does not terminate Licensee's obligations arising during
the time simultanecus with or prior fo or the termination, and in no way terminates any of
Licensee's liability related to any breach of this Agreement. City shall not use such termination
power without first conducting a hearing before its cily manager or designee at which Licensee
may appear and present evidence. The person conducting the hearing shall state in wriling his or
her determination of the validity of the proposed termination and shall summarize his or her
findings on the controversy. Such findings may be appealed by Licensor or Licensee {0 a court for
de novo review.

9.22 Cause a receiver to be appointed for the continuing performance of
Licenseg's obligations at the Right-of-way.

823 Pay or perform, for Licensee's account, in Licensee's name, and at
Licensee's expense, any or all payments or performances required hereunder to be paid or
performed by-Licensee,

9.2.4 Abate at Licensee's expense any violation of this Agreement.

9.25 Notwithstanding anything in this Agreement to the contrary, unilaterally
and without Licehsee's or any other person's consent or approval, draw upon, withdraw or
otherwise realize upon or obtain the value of any lefter-of-credit, escrowed funds, insurance
policies, or other deposits, sureties, bonds or other funds or security pledged for Licensor's benefit
pursuant to this Agreement and use the proceeds for any remedy permitted by this Agreement.

8.2.6 Be excused without any liabilty o Licensee therefor from further
performance of any or all obligations under this Agreement.
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927 Insist upon Licensee's full and faithful performance under this Agreement
and upon Licensee's full and timely payment of all amounts during the entire remaining term of this
Agreement.

9.2.8 Require an additional security deposit adequate in Licensor's sole
discretion to protect Licensor and the Right-of-way in light of Licensee’s history of performance
under this Agreement.

929 Assert, exercise or otherwise pursue at Licensee's expense any and all
other rights or remedies, legal or equitable, to which Licensor may be entitled, subject only to the
limitation set out below on Licensor's ability to collect money damages in light of the Violation Fee
Payment.

9.3 Violation Fee Payment. Licensee shall pay Violation Fee Payment to Licensor as
follows:

9.3.1 Licensee’s failure to comply with time and performance requirements in
this Agreement specifies a Violation Fee Payment amount will result in money damage to Licensor
for which it is and will be impracticable to determine the actual amount. Therefore, the parties have
agreed that, in lieu of Licensee paying money damages to Licensor for Licensee’s violation of this
Agreement for which this Agreement specifies a Violation Fee Payment amount, Licensee shall
pay Violation Fee Payment.

932 Viclation Fee Payment is only intended to remedy direct money damage
that Licensor suffers because of Licensee’s breach. Licensee's payment of Violation Fee Payment
does not in any way excuse any breach by Licensee of this Agreement or limit in any way
Licensee’s obtaining any other legal or equitable remedy provided by this Agreement or otherwise
for such breach.

9.33 Except as expressly stated in this paragraph, no cure period applies to
the accrual of Violation Fee Payment. For example, Violation Fee Payment for Licensee’s failure
to comply with the customer service standards shall begin to accrue on the first day that Licensee
fails to remedy a violation of custormer service standards after notice from Licensor of the violation.

9.34 Licensee may elect to draw upon the letter of credit to collect the Violation
Fee.Payment.

935 The amount of the Violation Fee Payment per day or part thereof is as
follows:

9.3.5.1 The amount of $600.00 per day for Licensee's failure to properly
restore the public right-of-way or to correct related violations of specifications, code, ordinance or
standards within seven (7) working days after Licensor's notice to correct such defects. Such
Violation Fee Payment shall be in addition to any cost the Licensor may incur to restore the right-
of-way or correct the violation.

9.3.5.2 The amount of $150.00 per day for each failure to comply with
customer service standards required by this Agreement.
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9.3.5.3 The amount of $500.00 for each failure o comply with customer
service standards required by this Agreement where the measure of performance is on an
aggregate basis and cannot be reasonably categorized as a daily non-performance.

9354 The amount of $150.00 for each failure by Licensee to test,
analyze or report on the performance of the Cable Sysiem as required by the Federal
Communications Commission or this Agreement.

5355 The amount of $250.00 per day for each failure to make
Licensee’s books and records available as required by this Agreement,

9.3.5.6 The amount of $2,750.00 per day for any unauthorized partial or
total assignment of this Agreement.

9.3.57 The amount of $150.00 per day for Licensee’s failure to cure any
other violation of the License, following such nofice and opportunity to cure as may be allowed
under this Agreement.

8.3.58 The amount of $500.00 per instance of any other action or
non-action by the Licensee regarding a materia! requirement of this Agreement to which none of
the above reasonably apply and damages cannot be estimated on a daily basis.

9.3.6 Viplation Fee Payments shall be assessed as follows:

9.3.6.1 If Licensor detenmines that Licensee is liable for Violation Fee
Payment, then Licensor shall issue to Licensee a notice of Licensor's assessing a Violation Fee
Payment. The notice shall set forth the nature of the violation and the amount of the assessment.

9.36.2 Licensee shall have thirty (30) days after the notice to pay for the
Violation Fee Payment or give Licensor notice contesting the assertion of noncompliance.

9.36.3 [f Licensee fails fo respond to the notice, Licensee shall pay the
Violation Fee Payment. Otherwise, Licensor shall schedule a public hearing to investigate whether
the Violation Fee Payment is properly assessed. Licensor shall provide Licensee at lzast ten (10)
days prior written notice of such hearing, which shall specify the time, place and purpose of such
hearing. At such hearing, Licensee shall be provided a full and fair opportunity to be heard and
present evidence. .

9364 Licensee may appeal the outcome of the hearing to an
appropriate court, which shall have-the power to review Licensor's decision “"de novo”. Such
appeal o the appropriate court must be taken within sixty (60) days after the issuance of Licensor's
determination. QOtherwise, the outcome of the hearing shall be final and conclusive as between
Licensee and Licensor.

9.4  Effect of Abandonment. In addition to Licensor's other rights, if the Licensee
abandons the entire cable system during the term of this Agreement, or fails to operate the cable
system in accordance with its duty to provide continuous service, Licensor, at its option, may
acquire ownership of the cable system as provided under federal law; operate the cable system;
designate another entity to operate the cable system temporarily until Licensee restores service
under conditions acceptable to Licensor or until the license is revoked and a new Licensee
selected by Licensor is providing service; or obtain an injunction requiring Licensee to continue
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operations. If Licensor is required to operate or designate another entity to operate the cable
system, Licensee shall reimburse Licensor or its designee for all reasonable costs and damages
incurred that are in excess of the revenues from the cable system.

95  Non-waiver. Licensee acknowledges Licensee's unconditional obligation to comply
with this Agreement. No failure by Licensor to demand any performance required of Licensee
under this Agreement, and no acceptance by Licensor of any imperfect or partial performances
under this Agreement, shall excuse such performance or impair in any way Licensor's ability to
insist, prospectively and retroactively, upon full compliance with this Agreement. No acceptance by
Licensor of Fee Payment payments or other performances hereunder shall be deemed a
compromise or seftlement of any right Licensor may have for additional, different or further
payments or performances. Any waiver by Licensor of any breach of condition or covenant herein
contained to be kept and performed by Licensee shall not be deemed or considered as a
continuing waiver and shall not operate to bar or otherwise prevent Licensor from declaring a
defauit for any breach or succeeding or continuing breach either of the same condition or covenant
or otherwise. No statement, bill or notice by Licensor or Licensee concerning payments or other
performances due hereunder, or failure by Licensor to demand any performance hereunder, shall
excuse Licensee from compliance with this Agreement nor estop Licensor (or otherwise impair
LicenSor's ability) to at any time corfect such notice andfor insist prospectively and retroactively
upon full compliance with this Agreement. No waiver of any description (INCLUDING ANY
WAIVER OF THIS SENTENCE OR PARAGRAPH) shall be effective against Licensor unless
made in writing by a duly authorized representative of Licensor specifically identifying the particular
provision being waived and specifically stating the scope of the waiver. LICENSEE EXPRESSLY
DISCLAIMS AND SHALL NOT HAVE THE RIGHT TO RELY ON ANY SUPPOSED WAIVER OR
OTHER CHANGE OR MODIFICATION, WHETHER BY WORD OR CONDUCT OR
OTHERWISE, NOT CONFORMING TO THIS PARAGRAPH.

9.6 Reimbursement of Licensor's Expenses. Licensee shall pay to Licensor within thirty
(30) days after Licensor's demand any and all amounts expended or incurred by Licensor in
performing Licensee's obligations together with interest thereon at the rate of twelve percent (12%)
per annum from the date expended or incurred by Licensor.

9.7 Inspection. Licensor shall have access to all portions of the Right-of-way at all
times and without notice for the purpose of examining, inspecting, evaluating, planning, repairing,
designing, maintaining or showing-the Right-of-way or exercising Licensor's other rights hereunder.
Licensee shall promptly undertake appropriate action to rectify any deficiency (identified by
Licensor during such inspections or otherwise) in Licensee’s compliance with this Agreement. This
paragraph does not limit Licensor's other rights of access to the Right-of-way elsewhere in this
Agreement or otherwise. This right of access is in addition to access rights for Licensor inspectors
or other employees and officers acting within their legal authority.

9.8 Breach by Licensor. Notwithstanding anything in this Agreement to the contrary, in
the event Licensor at any time is required to pay to Licensee any amount or render any
performance, such amount or performance is not due until thirty (30) days after notice by Licensee
to Licensor that the amount has become payable or that the performance is due. In the event a
cure cannot be effected during that period, Licensor shall not be in default so long as Licensor
commences cure during the period and diligently prosecutes the cure to completion provided such
cure must be completed within sixty (60) days after the notice.

9.9 Right to Setoff and Credit. In addition to its other rights and remedies under this
Agreement, Licensor shall have the right to setoff and credit from time to time and at any time, any
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and all amounis due from Licensee to Licensor, whether pursuant to this Agreement or ctherwise,
against any sum which may be due from Licensor to Licensee pursuant o this Agreement or
otherwise.

9,10 Enforcement, Either party shall have the right to pursue litigation or otherwise
enforce its rights under this Agreement or other legal or equitable rights it might have.

X, TERMINATION

10.  Rights at Termination. The following provisions shall apply at the expiration of the term
hereof or upon any other termination of this Agreement:

10.1  Surviving Obligations. Expiration of this Agreement (or Licensor's termination of
this Agreement due fo an Event of Default or any other reason) does not terminate Licensee’s
obligations existing or arising prior to or simultaneous with, or aftributable to, the termination or
events leading to or occurring before termination.

102 Delivery of Possession, Licensee shall cease using the Right-of-way for provision

of cable services. Licensee shall without demand, peaceably and quietly quit and deliver up the
Right-of-way to Licensor thoroughly cleaned, in good repair, and with all utilities operating, with the
Right-of-way maintained and repaired and in as good order and condition, reasonable use and
wear excepted, as the Premise now are or in such belter condition as the Right-of-way may
hereafter be placed. Upon termination, Licensee shall deliver to Licensor any security deposits,
prepaid rents, or other amounts for which Licensor deems a claim may be made respecting the
Right-of-way.
' 103 Continuation of Business. Upon termination of this Agreement, through passage of
time or otherwise, Licensee shall aid Licensor, unless directed otherwise by Licensor, in alt ways in
continuing uninterruptedly the Cable Service herein described. If requested by Licensor, Licensee
shall continue providing cable service {either alone or if requested by Licensor in cooperation with
Licensor or new operators) for a period until new licensees or operators are in place and able to
offer cable services over their respective cable or other communications system.

104 New Approvals and Agreements. Upon expiration or termination of this Agreement
for any reason, Licensee shall no longer have the right to use the Right-of-way to provide cable
service, Licensee shall have a one hundred eighty (180) day periad thereafter to obtain from
Licensor such licenses, permits or other approvals or agreements as Licensor may then be entitied
to lawiully require for Licensee to continue using the cable system in the Right-of-way for any other
communication purpose Licensee may desire to provide. After such pericd, any right for the cable
system to be in the Right-of-way shall be pursuant fo such new approvals and agreements and not
pursuant to this Agreement.

10.5 Confirmation of Termination. Upon expiration or termination of this Agreement for
any reason, Licensee shall provide o Licensor upon demand a confirmation of termination of this
Agreement executed and acknowledged by Licensee and by all persons who claim that they have
been received from or through Licensee any interest in or right {o use the Right-of-way.

10.6 Fixures and Improvements. If the time comes that Licensee does not have the
right to provide any communication service over the Cable System, if Licensee does not sell the
cable system intact to Licensor or another party who obtains the right to use the cable system in
the Right-of-way, then Licensee shall have a period of one hundred eighty {180) days to remove
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any portion of the Cable System that can be removed without disturbing pavement or other
improvements or equipment of Licensor in the Right-of-way or improvements or equipment of third
parties on the Right-of-way. Title to any and all personal property installed by Licensee upon the
Right-of-way that is not removed during that period shall automatically vest in Licensor.

Xl INDEMNITY AND INSURANCE

1. Insurance Responsibility. During the entire term of this Agreement, Licensee shall insure
its property and activities at and about the Right-of-way and shall provide insurance and
indemnification as follows:

11.1 Insurance Required. Not later than the date of this Agreement, and at all times
thereafter when Licensee is occupying or using the Right-of-way in any way, Licensee shall obtain
and cause to be in force and effect the following insurance:

11.1.1  Commercial General Liability. Commercial general liability insurance with
a limit of Ten Million and No/100 Dollars ($10,000,000.00) for each occurrence, a limit of Ten
Million and No/100 Dollars ($10,000,000.00) for products and completed operations annual
aggregate, and a limit of Ten Million and No/100 Dollars ($10,000,000.00) general aggregate limit
per policy year. The policy shall cover liability arising from premises, operations, independent
contractors, products, completed operations, personal injury, bodily ifjury, advertising injury, and
liability assumed under an ‘insured contract’ including this Agreement. The policy will cover
Licensee’s liability under the indemnity provisions of this Agreement. The policy shall contain a
“separation of insureds” clause.

11.1.2  Broadcast Insurance. Broadcast/media communications liability coverage
("Broadcast Insurance”} with a limit of Ten Million and No/100 Dollars ($10,000,000.00) for each
claim and in the aggregate providing coverage for claims, expenses allegations, damages and
other harm arising from use of the Cable System.

11.1.3  Automobile Liability. Automabile liability insurance with a limit of One

Million Dollars ($1,000,000) for each occurrence covering any and all owned, hired, and non-

owned vehicles assigned to or used in any way in connection with Licensee’s use of the Right-of-

. way. Without [imitation, such insurance shail cover hazards of motor vehicle use for loading and off
_loading.

11.1.4  Workers' Compensation. Such workers’ compensation and similar
insurance as is required by law and employer's liability insurance with a minimum {imit of One
Hundred Thousand Dollars ($100,000) for each accident, One Hundred Thousand Dollars
($100,000) disease for each employee, Five Hundred Thousand Dollars ($500,000) policy limit for
disease. All contractors and subcontractors must provide like insurance.

11.1.5 Special Risk Property. Unless waived by Licensor in writing, all risk
property insurance covering damage to or destruction of all real and personal improvements to the
Right-of-way, including without limitation, all improvements existing upon the Right-of-way prior to
this Agreement or hereafter constructed in an amount equal to full replacement cost of all such
improvements. Such insurance shall be special causes of loss policy form (minimally including
perils of fire, lightning, explosion, windstorm, hail, smoke, aircraft, vehicles, riot, civil commotion,
theft, vandalism, malicious mischief, collapse and flood). Coverage shall include pollutant clean up
and removal with minimum limits coverage of Fifty-Thousand Dollars ($50,000.00).
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11.1.6  Other Insurance. Any other insurance Licensor may reasonably require
for the protection of Licensor and Licensor's employees, officials, representatives, officers and
agents (all of whom, including Licensor, are collectively “Additional Insureds”), the Right-of-way,
surrounding property, Licensee, or the aciivities carried on or about the Right-ofway. Such
insurance shall be limited fo insurance a reasonable person owning, leasing, designing,

constructing, oceupying, or operating similar facilities cauld reasonably purchase.

11.2  Policy Limit Escalation. Licensor may elect by nofice to Licensee to increase the
amount or type of any insurance to account for inflation, changes in risk, or any other factor that
Licensor reasonably determines to affect the prudent amount of insurance to be provided.

11.3  Form of All Insurance. All insurance provided by Licensee with respect to the Right-
of-way, whether required by this Agreement or not, shall meet the following requirements:

, 11.3.1 "Cccuirence” coverage is required. “Claims made” insurance is not
pérmitted, except for Broadcast Insurance.

11.3.2  If Licensee uses any excess insurance then such excess insurance shall
be “follow form” equal to or broader in coverage than the underiying insurance.

11.3.3 Policies must also cover and insure Licensee's activities relating to the
business operations and activities conducted away from the Right-ofway.

11.34 Llicensee must cleary show by providing copies of insurance certificates,
formal endorsements or other documentation acceptable to Licensor that all insurance coverage
required by this Agreement is provided.

11.3.5 Licensee’s insurance shall be primary insurance with respect o claims
arising out of Licensee’s operations, activities and obligations under this Agreement.

11.3.6 Except for Broadcast Insurance, ali policies, including workers’
compensation, shall waive transfer rights of recovery (subrogation) against Licensor, and the other
Additional Insureds.

- 11.3.7 No deductibles, retentions, or “self-insured” amounts shall exceed One
Hundred Thousand Dollars ($100,000.00) in the aggregate per year, per policy. Licensee shall be
solely responsible for any seif-insurance amount or deductible. At any time Licensee’s net worth is
more than One Hundred Million Dollars ($100,000,000.00), Licensee may elect to self insure up to
the amount of Ten Million and No/100 Dollars ($10,000,000.00).

11.3.8 Al policies except workers' compensation and Broadocast Insurance must
name Licensor and the other Additional Insureds as additional insureds. Licensee shall cause
coverage for Additional Insureds fo be incorporated into each insurance policy by endorsement
with respect to claims arising out of Licensee’s operations, activities and cbligations under this
Agreement.

11.3.8  All policies must require the insurer to provide Licensor with at [east thirty
(30} days prior notice of any cancellation. The insurer's duty fo nofify Licensor of changes in
coverage shall not include phrases such as “endeavor to” or "but failure to mail such notice shall
impose no obligation or liability of any kind upon the company, its agents or representatives.”
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11.3.10 Al policies shall require that notices be given to Licensor in the manner
specified for notices to Licensor under this Agreement,

11.4 Insurance Certificates. Licensee shall evidence all insurance by furnishing io
Licensor cettificates of insurance annually and with each change in insurance coverage.
Certificates must evidence that the policy described by the certificate is in full force and effect and
that the policy satisfies each requirement of this Agreement applicable to the policy. For exampie,
certificates must evidence that Licensor and the other Additional Insureds are additional insureds.
Certificates must be in a form acceptable to Licensor. Licensee shall provide updated certificates
at Licensor’s regquest.

11.5 Acceptable Insurers. All insurance policies shall be issued by insurers acceptable to
Licensor. At a minimum, all insurers shall be duly licensed (or qualified unlicensed non-admitted
insurer) by the State of Arizona, Department of Insurance. At a minimum, all insurers shall have
and maintain an A.M. Best, Inc. rating of B++ 6.

11.6  No Representation of Coverage Adequacy. By requiring insurance herein, Licensor
does not represent that coverage and limits will be adequate to protect Licensee. Licensor

reserves the right to review any and all of'the insurance policies and/or endorsements cited in this
Agreement but has no cbligation to do so. Failure to demand such evidence of full compliance with
the insurance requirements set forth in this Agreement or failure to identify any insurance
deficiency shall not relieve Licensee from, nor be construed or deemed a waiver of, Licensee’s
obligation to maintain the required insurance at all times.

11.7 Indemnity. In addition to all other indemnities and other obligations hereunder, to
the fullest extent permitted by law, throughout the term of this Agreement and until all obligations
and performances under or related to this Agreement are satisfied and all matters described in this
paragraph are completely resolved, Licensee (and all other persons using, acting, working or
claiming through or for Licensee or this Agreement (if they or their subcontractor, employee or
other person or entity hired or directed by them participated in any way in causing the claim in
question)) shall jointly and severally indemnify, defend and hold harmless Licensor and all other
Additional Insureds for, from and against any and all claims or harm related to the Right-of-way or
this Agreement (the “Indemnity”). Without limitation, the Indemnity shall include and apply to any
and all allegations, demands, judgments, assessments, taxes, impositions, expenses,
proceedings, liabilities, obligations, suits; actions, claims (including without limitation claims of
personal injury, bodily injury, sickness, disease, death, property damage, destruction, loss of use,
financial harm, or other impairment), damages, losses, expenses, penalties, fines or other matters
(together with all attorney fees, court costs, and the cost of appeliate proceedings and all other
costs and éxpenses of litigation or resolving the' claim) that may arise in any manner out of any use
of the Right-of-way or other property related to this Agreement or any actions, acts, errors,
mistakes or omissions relating to work or services in the performance of or related to this
Agreement, including without limitation any injury or damages or cause of action claimed or caused
by any employees, contractors, subcontractors, tenants, subtenants, agents or other persons upon
or using the Right-of-way or surrounding areas related o this Agreement, including without
limitation, claims, liability, harm or damages caused in part by Licensor or any other Additional
Insured or anyone for whose mistakes, errors, omissions or negligence Licensee or Licensor may
be liable. As a condition to Licensor's executing this Agreement, Licensee specifically agrees that
to the extent any provision of this paragraph is not fully enforceable against Licensee for any
reason whatsoever, this paragraph shall be deemed automatically reformed to the minimal extent
necessary to cause it to be enforceable to the fullest extent permitted by law. The Indemnity shall
also include and apply to any environmental injury, personal injury or other liability relating to
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l.icel_nsoz‘s or Licensee’s acquisition, ownership or use of real property developed, operated,
owned, used, controlied or possessed by Licensor or Licensee under this Agreement.
Notwithstanding the foregoing, the Indemnity does not apply to:

1174 Claims arising only from the sole gross negligence or intentionally
wrongful acts of Licensor.

1172 Claims that the law prohibits from being imposed upon the indemnitor.

118 Risk of Loss. Licensee assumes the risk of any and all loss, damage or claims
related to Licensee's use of the Right-of-way or other property of Licensor, Licensee or third parties
throuighout the term hereof. Licensee shall be responsible for any and all damage to its property
andiequipment related to this Agreement and shall hold harmiless and indemnify Licensor and all
other Additional Insureds, regardless of the cause of such damages.

119 Insurance to be Provided by Others. Licensee shall cause its contractors or other

persans occupying. working on or about, or using the Right-of-way pursuant to this Agreement to
he covered by their own or Licensee's insurance as required by this Agreement.

Xll.  CONDEMNATION

12.  Condemnation. Licensor has not relinquished any right of condemnation or eminent domain
over the Right-of-way.

Xl DAMAGE TO RIGHT-OF-WAY

13.° Damage to Right-of-way. Licensee shall repair any damage lo the Cable System
caused by damage to or destruction of the Right-of-way by fire, explosion, the elements, the

public enemy, or other casualty.

XIV. LICENSEE'S RECORDS

14.  Licensee's Records. During the entire term of this Agreement, Licensee shall keep
records and provide information to Licensor as follows:

141 Confidential Records. To the fullest extent permitted by law, Licensor agrees to
treat on & confidential basis any confidential information disclosed by Licensee 10 Licensor
under this article. In so according confidential treatment, disclosure of Licensee's records by
Licensor shall be limited to only those of its employess, representatives and agents that have a
need to know, and thatargin a confidential relationship with Licensor. in the event a third party
seeks to obtain confidential information (by public records requests or otharwise), Licensor's
sole obligation shall be to inform Licensor of the request so that Licensee may assert and
defend its privacy rights, if any, in the information.

142 Scope of Information. Uniess otherwise specified, all of Licensee's recordkesping
and disclosure obligations under this article include and are limited to information about this
Agreement and Licensors and Licensee’s rights and obligations hereunder (collectively, the
“Covered Information”). Without fimitation, Covered Information includes records required to be
kept by Licensee pursuant to the rules and regulations of the ECC, and financial information

underlying written reports. Covered Information does not include personally identifiable
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customer information without the customer’s consent in violation of Section 631 of the Cable
Communications Policy Act of 1984, as amended, 47 U.S.C. Section 55.1.

14.3 Supplemental Reports. Licensee shall deliver to Licensor written reports (and, if
requested by Licensor, a presentation to Licensor's governing council or designee) covering such
Covered Information as Licensor may request from time to time. Without limitation, such reports
shall include the following:

14.3.1 Licensee shall provide Licensor monthly reports on its compliance with
Customer service standards set forth herein. Such reports shall include a report of Licensee's
compliance with FCC Customer performance indicators for the previous three (3) months.

: 1432 Licensee shall annually provide Licensor documentation evidencing
Licensee’s compliance with the terms of this Agreement. Licensor shall determine the form to be
completed by Licensee to document Licensee's performance and the dates for submitting such
forms.

14.3.3 Licensee shall participate in any annual performance review of Licensee's
performance of the terms of this Agreement. Licensor may notice such reviews as public review
hearings with the opportunity for public participation.

14.3.4 Licensee shall provide Licensor with the reports, financial information,
documents and information required by the Cable Code.

144 Records Inspection. At Licensee's expense, Licensee shall:

14.4.1  Pemmit and assist Licensor and its representatives at all reasonable times
to inspect, audit, and copy Licensee's records of Covered Information.

1442 Make the records of Covered Information (and reasonable
accommodations for Licensor's audit and inspection) available to Licensor at Licensee’s offices in
Maricopa County, Arizona (or at another location requested by Licensor within the corporate limits
of the City of Scottsdaie).

. 14.43 Cause Licensee’s employees and agents and accountants to give their
full cooperation and assistance in connection with Licensor access to the Covered Information.

145 Standards for Records. Licensee shall maintain a standard, modern system of
recordkeeping for the Covered Information and shall keep and maintain proper and accurate books
and other repositories of information relating to the Covered Information in accordance with
generally accepted accounting principles applied on a consistent basis. In the event Licensor does
not receive Covered Information, Licensor shall have the right to estimate the information that is not
provided, which estimate shall be binding upon Licensee.

14.6 Record Retention. Licensee shall preserve records of the Covered Information in a
secure place at Licensee’s corporate headquarters in the continental United States and available to
Licensor on request for review within the City of Scottsdale, Maricopa County, Arizona for a period
ending seven (7) years after the time period reported by the records.

14.7 Record Media Included. Licensor's and Licensee’s rights and obligations regarding
the Covered Information apply regardiess of the type of media, materials, or data repositories that
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may contain the Covered Information. Licensor's rights to the Covered information apply
regardless of whether the Covered Information is stored on recordings, notes, ledgers,
correspondence, reports, drawings, memoranda, or other repository of Covered Information.

148 Costs of Audit. If an audit, inspection or examination discloses underpayments (or
other matters adjusted in favor of Licensor) of any nature that exceed five percent {5%) of any
payments or single payment, licensee shall pay to Licensor Licensor's actual cost (based on the
amount paid by Licensor, or based on reasonable charges charged by private auditors and other
service providers for comparable work if the examination is performed by Licensor's employees) of
the examination, together with late fees, interest, and other amounts payable in connection with
such adjusiments or payments. Any adjustments and/or payments due as a result of any such
examination shall be made within a reasonable amount of fime (not to exceed 30 days) after
Licensor gives to Licensee notice of Licensor’s findings. Any such audit shall take place within one
thousand ninety-five (1,095) days following the close of each of Licensee's fiscal years.

XV. COMPLIANCE WITH LAW

15.  Compliance with Law. Licensee shall perform its obligations under this Agreement in
accordance with all federal, state, county and local laws, ordinances, regulations or other rules or
policies as are now in effect or as may hereafter be adopted or amended. Without limiting in any
way the generality of the foregoing, Licensee shall comply with all and each of the following:

; 154  Future Municipal Legislation. Licensor has not contracted away any of its legislative
authority by this Agreement. However, if Licensor uses its legislative authority to enact city
ordihance or code fo increase the financial or in-kind extractions from Licensee, including but not
limited to channels, all right-of-way related permit fees, Gross Revenue based License Fee
Payments under this Agreement, or to require Licensee fo provide more channels or Community
Service or run of station ad spots than this Agreement requires Licensee to provide, then Licensor
agrees that Licensor shall pay to Licensee under this paragraph of this Agreement an amount
adequate to reimburse Licensee for the value of said additional extractions including but not limited
o increased Gross Revenue based License Fee Payment and an amount adequate to
compensate Licensee for the additional channels and Community Service provided at Licensee’s
standard rates (or, if there are not standard rates, then its reasonable value).

15.2  Applicability of Municipal Law. Without limitation, Licensee shall comply with
municipal laws as follows:

15.2.1 Licensee acknowledges that this Agreement does not constituie, and
Licensor has not promised or offered, any type of waiver of, or agreement to waive (or show any
type 6f forbearance, priority or favaritism to Licensee with regard to) any law, ordinance, power,
regulation, tax, assessment or other legal requirement now or hereafter imposed by the City of
Scottsdale or any other governmental body upon or affecting Licensee, the Right-of-way or
Licensee's use of the Right-of-way.

15.2.2  All of Licensee's obligations hereunder are in addition to, and cumulative
upon (and not to any extent in substitution or satisfaction of), all existing or future laws and
regulations applicable to Licensee.

15.2.3  This Agreement is not intended to diminish any periormances that would
be required of Licensee by law if this Agreement had been made between Licensee and a private
citizen.
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| 15.24 Licensor by this Agreement cannot and has not relinquished or limited
any right of condemnation or eminent domain over the Right-of-way or any other property related to
this Agreement or within the Right-of-way.

15.2.5 Licensor's rights and remedies hereunder for Licensee’s failure to comply
with all applicable laws supplement and are in addition to and do not replace otherwise existing
powers of the City of Scottsdale or any other govermmenta! body.

15.3 Building and Other Permits. Licensee shall obtain at its own expense all building or
other permits in connection with all construction performed by Licensee, shall comply with all
zoning, building safety, fire, pavement and curb cut and restoration, and similar laws and
procedures of every description and shall pay all fees, charges and other amounts pertaining
thereto. Licensor's payment of the Permit Fee Payment under this Agreement shall be in lieu of
Licensor's payment of Ordinary Permit Charges related to such laws and procedures.

15.4 Encroachment Permit. This document constitutes an “encroachment permit” under
Chapter 47 of the Scottsdale Revised Code to the extent of allowing the Cable System as it exists
on the date of this Agreement to exist on the Right-of-way. Before performing any work on the
Right-of-way, Licensee shall obtain the following additional encroachment permits, as applicable:

154.1 Permission to Work in the Right-of-way.

15.4.2 Permission to Alter City Improvements.

15.4.3 Permission to Obstruct Traffic.

154.4  Any other applicable pemmits regarding work in Scottsdale right-of-way.

15.5 Taxes, Liens and Assessments. In addition to all other amounts herein provided
and to the extent consistent with applicable law, Licensee shall pay, when the same become due
and payable, all taxes and general and special fees, charges and assessments of every description
that during the term of this Agreement may be levied upon or assessed upon or with respect to
Licensee's use of the Right-of-way, the operations conducted therein, any amounts paid or other
performances under this Agreement by either party, and all possessory interest in the Right-of-way
and improvements and other property thereon, whether belonging to Licensor or Licensee.
Licensee shall pay, indemnify, .defend and-hold harmless Licensor and the Right-of-way and all
interests therein and improvements thereon from any and all such obligations, including any
interest, penalties and other expenses which may be imposed, and from any lien therefor or sale or
other proceedings to enforce payment thereof.

15.6 Change in Law. If Licensor determines that a material provision of this Agreement
is affected by any subsequent action of the state or federal government, Licensor shall have the
right to modify any of the provisions herein to such reasonable extent as may be necessary to carry
out the full intent and purpose of this Agreement. Where substantial and material provisions of this
Agreement are invalidated by subsequent action of the state or federal government, Licensor and
Licensee shall renegotiate the terms of this Agreement to carry out its intent as much as possible.
If Licensee at any time believes that any state or federal law or regulation requires Licensee to
perform any service, or shall permit Licensee to perform any service, or shall prohibit Licensee
from performing any service in conflict with the terms of this Agreement or of any municipal law,
then as soon as possible following knowledge thereof Licensee shall notify Licensor of the point of
conflict believed to exist.
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157 Pempits. This Agreement does not relieve Licensee of the obligation to obtain
permits, licenses and other approvals from Licensor or other units of government, that are required
for the erection, construction, reconstruction, instaflation, operation or maintenance of the Cable
System or provision of Cable Services; or from compliance with generally applicable municipal
codes, ordinances, laws and policies such as zoning and land use ordinances and regulations,
pavement cut and restoration ordinances and regulations, subdivision and project improvement
ordinances, curb cut permits, building pemmits, right-of-way permits and the lke. Licensor's
payment of the Permit Fee Payment under this Agreement shall be in lieu of Licensor’s payment of
Ordinance Permit Charges related to such laws and procedures.

15.8 Right-of-way Requlations. Licensor reserves the right fo adopt, amend and enforce
against Licensee rules and reguiations govemning the operation of the Right-of-way and Licensee's
activities thereon.

159 Preemption. The parties acknowledge that the terms of this Agreement are
affected by various existing Federal and state laws, which may vary during the term of this
agreement, and that principles of preemption and other normal legal principles shall apply in
determining the manner in which such future laws and regulations affect this Agreement.

XVl ASSIGNABILITY

16. Assignability. This Agreement is not assignable by Licensee (and any assignment shall be
void and vest no fghts in the purported assignee) unless the assignment is made in strict
corripliance with the following:

181 Assignments Affected. Every assignment of any of Licensee's interest in the Right-
of-way or this Agreement or any of Licensee’s rights or interests hereunder is prohibited unless
Licensee first receives from Licensor notice of Licensor's consent to the assignment Al
references in this Agreement to assignments by Licensee or to assignees shall be deemed also {o
apply fo all of the following transactions, circumstances and conditions and to all persons claiming
pursuant to such transactions, circumstances and conditions:

16.1.1  Any voluntary or involuntary assignment, conveyance or transfer of the
Right-of-way or any interest therein or any rights under this Agreement, in whole or in part.

16.1.2 Any voluntary or involuntary pledge, lien, mortgage, security interest,
judgment, claim or demand, whether arising from any contract, any agreement, any work of

construction, repair, restoration, maintenance or removal, or otherwise affecting Licensee's rights
to use the Right-of-way (collectively “Liens”).

16.1.3  Any assignment by Licensee of any interest in this Agreement for the
henefit of creditors, voluntary or involuntary.

16.14 A Licensee insolvency.
16.1.5 The occurrence of any of the foregoing by operation of law or otherwise.

16.1.6  The occumrence of any of the foregoing with respect to any assignee or
other successor to Licensee.
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16.2 Pre-approved Assignments. Subject to certain conditions hereafter stated, Licensor
hereby consents to certain assignments (the “Pre-approved Assignments®). Only the following
assignments are Pre-approved Assignments:

16.2.1 Complete Sale of Cable System. Licensee's complete assignment of all
of Licensee's rights and Interests in the Right-of-way and this Agreement to a single assignee who
assumes all of Licensee's obligations relating thereto. Such assignee must meet all of the
following requirements, as determined by Licensor in Licensor’s reasonable discretion (a “Qualified
Operator):

16.2.1.1 The assignee has experience, management, credit standing and
financial capacity and other resources equal to or greater than Licensee’s and adequate to
successfully perform under this Agreement.

16.2.1.2 The assignee must be experienced in the management and
operation of similar projects.

16.2.1.3 The assignee must assume all of Licensee’s obligations relating to
this Agreement.

16.2.1.4 The assignee has a net worth of not less than One Billion and
No/100 Dollars ($1,000,000,000.00).

I 16.2.2 Stock Transfers. The transfer of stock, regardiess of quantity.

16.2.3 Merger. The merger or consolidation of Licensee with another entity that
is a Qualified Operator.

16.3 Limitations_on.- Assignments. Licensor's consent to any assignment, including
without limitation, Pre-approved Assignments, is not effective until the following conditions are
safisfied:

16.3.1  Except for the sale of stock, Licensee shall provide to Licensor the
following:

16.3.1.1 Complete copies of documents accomplishing‘the assignment.

16.3.1.2 Each assignee must execute an assumption of this Agreement in
form acceptable to Licensor.

16.3.2 Each Pre-approved Assignment must satisfy all other requirements of this
Agreement pertaining to assignments.

16.4 Assignment Remedies. Any assignment without Licensor’s consent shall be void
and shall not result in the assignee obtaining any rights or interests in, under or related to this
Agreement. Licensor may, in its sole discretion and in addition to all other remedies available to
Licensor under this Agreement or otherwise, and in any combination, terminate this Agreement,
collect Fee Payment from the assignee and/or declare the assignment to be void, all without
prejudicing any other right or remedy of Licensor under this Agreement. No cure or grace periods
shall apply to assignments prohibited by this Agreement or to enforcement of any provision of this
Agreement against an assignee who did not receive Licensor's consent.
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16.5 Efiect of Assignment. Consent by Licensor to an assignment shall not relieve
Licensee from obtaining Licensor's consent to any further assignment. No assignment shall
release Licensee from any liability hereunder.

16.6  Unity of Assignment. Any assignment must cover Licensee's entire interest in this
Agreement and the Right-of-way. All of Licensee’s rights under this Agreement must at all times
remain with the Licensee's interast under the L.ease so that Licensor is only dealing with a single
Licensee as fo this Agreement and the Right-of-way.

16.7 Enforceability after Assignment. No consent by Licensor shall be deemed to be a
novation. Licensors consent to any assignment does not in any way expand or modify this
Agreement or waive, diminish or modify any of Licensor’s rights or remedies under this Agreement.
This Agreement shall be enforceable personally and in total against Licensee and each successor,
parfial or total, and regardless of the method of succession, to Licensee's inferest hereunder. Each
successor having actual or constructive notice of this Agreement shall be deemed to have agreed
{o the preceding sentence.

16.8 Grounds for Refusal. Except for the Preapproved Assignments, no assignment of
this Agreement by Licensee is contemplated or bargained for. Without limitation, Licensor has the
right to impose upon any consent to assignment such conditions and requirements as Licensor

may deem appropriate.

16.9 Delaved Approval. Whether Licensor has timely responded to a request by
Licensee for Licensor's consent to an assignment shall be determined based on 47 U.S.C, 537 and
47 C.F.R. 76.502(a); and the consequences of an unfimely response by Licensor shall be as
provided therein. Not more than forty-five (45) days nor less than thirty {30) days before any
deadiines in such statute or regulation, Licensee shall give Licensor notice identifying the deadline
and requesting that Licensor act:

16.10 Form of Assignment. Any assignment shall be by agreement in form and content
acceptable o Licensor. Without limitation, any assignment shall specify and require that each
assigriee acquiring any interest under this Agreement shall assume and be bound by, and be
obligated to perform the terms and conditions of this Agreement.

| 16.11 Consent to Assignments. Licensee shall attach to each Pre-approved Assignment
a copy of Licensee’s notice to Licensor of the Pre-approved Assignment and other required
documents, Licensee shall attach to each other assignment, a copy of Licensors notice to
Licensee of Licensor's consent to the assignment, This Agreement shall continue to be
enforceable according to its terms in spite of any provisions of any documents relating to an
assignment.

16.12 Assignment Fee. Licensee shall pay fo Licensor in advance the sum of Two
Thousand Five Hundred Dollars ($2,500) as a nonrefundable fee for legal, administrative and other

expenses related to every Pre-approved Assignment (other than the sale of publicly traded stock)
or to any request for a consent to assignment, whether or not Licensor grants such request.

Xvil.  MISCELLANEOQUS

17. Miscellaneous. The following additional provisions apply to this Agreement:
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17.1 Amendments. This Agreement may not be amended except by a formal writing
executed by all of the parties.

17.2 Time of Essence. Time is of the essence of each and every provision of this
Agreement.

17.3 Affiliate. Affiliate as applied to any person, means any person directly or indirectly
controlling, controlled by, or under common control with, that person or a blood relative or spouse
of such person, if such person is a natural person and any subsidiary, guarantor, principal, partner,
shareholder, employee, agent, franchisee, officer, director, licensor; licensee, investor, or lender.
For the purposes of this definition, “control” (including with correlative meaning, the terms
“controlling,” “controlled by” and “under common control”) as applied to any person, means the
possession, directly or indirectly, of the power to direct or cause the direction of the management,
decisions or policies of that person, whether through the [ownership] of voting securities, by
contract or otherwise, and “person” (for purposes of this definition and for purposes of this
Agreement generally) means and includes natural persons, corporations, limited [liability
companies, limited partnerships, general partnerships, joint stock companies, joint ventures,
associations, companies, trusts, land trusts, business trusts or other organizations, whether or not
legal entities.

17.4 Survival of Liability. All obligations of Licensee and Licensor hereunder and all
warranties and indemnities of Licensee hereunder shall survive termination of this Agreement for
any reason.

17.5 Severability. If any provision of this Agreement shall be ruled by a court or agency
of competent jurisdiction to be invalid or unenforceable for any reason, then:

17.5.1  The invalidity or unenforceability of such provision shall not affect the
validity of any remaining provisions of this Agreement.

17.5.2 This Agreement shall be automatically reformed to secure to the parties
the benefits of the unenforceable provision, to the maximum extent consistent with law.

17.6 Conflicts of Interest. No officer, representative or employee of Licensor shall have
any direct or indirect interest in this Agreement, nor participate in any decision relating to the
Agreement that is prohibited by law.

17.7 'No_Partnership. This Agreement and the transactions and performances
contemplated hereby shall not create any sort of partnership, joint venture or similar relationship
between the parties.

17.8  Nonliability of Officials and Employees. No official, representative or employee of
Licensor shall be personally liable to any party, or to any successor in interest to any party, in the
event of any default or breach by Licensor or for any amount which may become due to any party
or successor, or with respect to any obligation of Licensor or otherwise under the terms of this
Agreement or related to this Agreement.

17.9 Notices. Notices hereunder shall be given in writing delivered to the other party or
mailed by registered or certified mail, return receipt requested, postage prepaid addressed to:

2974778v13 Page 36 of 40 Contract No. 2007-004-COS



if to Licensor; City Manager
City of Scotisdale
3938 North Drinkwater Boulevard
Scotisdale, AZ 85251

Copy to: Cable Television Administrator
City of Scoitsdale
Information Systemns
7384.E. Z2nd Street
Scottsdale, AZ 85251

Copy to: City Attorney
City of Scotisdaie
3939 N, Drinkwater Blvd.
Scottsdale, AZ 85251

If to Licenses: Vice President and General Manager
CoxCom, Inc.
Building C
1550 W. Deer Valley Road
Phoenix, AZ 85027

Copy to: Vice President Legal & Regulatory Affairs
Cox Communications, Inc.
1400 Lake Heamn Drive NE
Aflanta, GA 30319

By nofice from time to time, a person may designate any other street address within Maricopa
County, Arizona as its address for giving notice hereunder. Service of any nolice by mail shall be
deemed to be complete three (3) days {excluding Saturday, Sunday and legal holidays) after the
notice is deposited in the United States mail.

17.10 Integration. This Agreement constitutes the entire agreement between the parties
with respect to the subject matter hereof and supersedes any prior agreement, understanding,
negotiation, draft agreements, discussion outlines, comespondence, memoranda and
represeniation regarding the Right-of-way.

17.11 Construction. Whenever the context of this Agreement requires, the singular shall
include the piural, and the masculine shall include the feminine. This Agreement was negotiated
on the basis that it shall be construed according to its plain meaning and neither for nor against any
parly, regardiess of their respective roles in preparing this Agreement. The terms of this
Agreement were established in light of the plain meaning of this Agreement and this Agreement
shall therefore be interpreted according to its plain meaning and without regard to rules of
interpretation, if any, which might otherwise favor Licensee.

17.12 Funding. This subparagraph shall control notwithstanding any provision of this
Agreement or any exhibit or other agreement or document related hereto. In the event funds
necessary to fulfil Licensors obligations under this Agreement are not appropriated by the
Scottsdale City Council, Licensor may terminate this Agreement, by notice {o Licensee, Licensor
shall use best efforis 10 give notice of such a termination to Licensee at least thirty (30) days prior
to the end of Licensor's then current fiscal period. Termination in accordance with this provision
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shall not constitute a breach of this Agreement by Licensor. No person will be entitled to any
compensation, damages or other remedy from Licensor if this Agreement is terminated pursuant to
the terms of this subsection.

17.13 Paragraph Headings. @ The paragraph headings contained herein are for
convenience in reference and not intended to define or limit the scope of any provision of this

Agreement.

17.14 No Third Party Beneficiaries. No person or entity shall be a third party beneficiary
to this Agreement or shall have any right or cause of action hereunder. Licensor shall have no
liability to third parties for any approval of plans, Licensee’s construction of improvements,
Licensee’s negligence, Licensee’s failure to comply with the provisions of this Agreement (including
any absence or inadequacy of insurance required to be carried by Licensee), or otherwise as a
result of the existence of this Agreement.

17.15 Exhibits. All Exhibits specifically stated to be attached hereto as specified herein
are hereby incorporated into and made an integral part of this Agreement for all purposes.

17.16 Atftorneys’ Fees. In the event any action, suit or proceeding is brought by either
party hereunder to enforce this Agreement or for failure to observe any of the covenants of this
Agreement or to vindicate or exercise any rights or remedies hereunder, the prevailing party in
such proceeding shall be entitied to recover from the other party such prevailing party’s reasonable
attorneys’ fees and other reasonable litigation costs (as determined by the court (and not a jury) in

such proceeding).

17.17 Choice of Law. This Agreement shall be governed by the internal laws of the State
of Arizona without regard to choice of law rules. Licensor has not waived its claims procedures as
respects this Agreement. Exclusive proper venue for any action regarding this Agreement shall be
Maricopa County Superior Court or a Federal district court sitting in Maricopa County. City and
Lessee consent to personal jurisdiction in such court.

17.18 Approvals and Inspections. All approvals, reviews and inspections by Licensor

under this Agreement or otherwise are for Licensor's sole benefit and not for the benefit of
Licensee, its contractors, engineers or other consultants or agents, or any other person.
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17.19 Statutory Cancellation Right. In addition to its other rights hereunder, Licensor shall

have the rights specified in AR.S. § 38-511.
: Dew

\r il rr iey,
t and general ar}ag T

LICENSOR: - CITY OF SCOTTSDALE,
an Arizona municipa! corporation

By: %&f W

Mary Manroffs, Mayor

EXECUTED as of the date first given above,

LICENSEE: COXCOM, IN

,," bﬁan} C:ty Attorney
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A("\Lona.
STATE OF BELAWARE )
) ss.

County of __VY\AN uga_ )

The foregoing instrument was acknowledged before me this /74 day of
/7% . 2007, by J. Steve Rizley, its Arizona vice president and general manager of
CoxCo

, Inc., a Delaware corporation.
Wi eces 300 lo e

Notary Public

SEEESSSSSY

ST
oF

SiCIAL SEAL ?
e B,
My Commission Expires: ND'IA/;F;{Y!ESEA GBIl
Comm. Expires Nov. 8, 2008 6
oSS oSSSSSY

/7’/. RIP5

My

STATE OF ARIZONA )
) ss.
County of Maricopa )

Yy
The foregoing instrument was acknowledged before me this L day of
, 2007, by Mary Manross, mayor of the City of Scottsdale an Arizona municipal
cor%ation.

Nota c

My Commission Expires:

At 10 Aok

4 g CO A
a.-‘v‘vgﬁbmﬁxﬁf's alh;,’ 10, m ’
A
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Standards for Letters of Credit

Each letter of credit (the “Letter of Credit”) issued pursuant to this Agreement shall meet and be
governed by the following standards and requirements:

1. General Requirements. The Letter of Credit must:
1.1 Be clean, unconditional, and irrevocable.

1.2 Be payable to Licensor upon demand.

1.3 Be subject to the International Standby Practices 1998, International Chamber of
Commerce Publication No. 190."

1.4 Be conditioned for payment solely upon presentation of the Letter of Credit and a
sight draft.

1.5  Be transferable multiple times by Licensor and its successors without the consent
of Licensee or the issuer.

1.6 Meet all other requirements imposed by this Agreement.

2. Letfter of Credit Fees. Licensee shall pay upon Licensor's demand, as additional Fee
Payment, any and all costs or fees charged in connection with the Letter of Credit, including
without limitation, those that may arise due to:

P24 Licensor's sale or transfer of all or a portion of the Right-of-way.
2.2 The addition, deletion, or modification of any beneficiaries under the Letter of

Credit.
3. Issuing Bank. The. issuer of the Letter of Credit shall meet all of the foliowing
requirements:

3.1 The issuer shall be a federally insured financial institution with offices in Maricopa
County, Arizona.

3.2 The issuer shall be a member of the New York Clearing House Association or a
commercial bank or trust company satisfactory to Licensor.

3.3 The issuer shall have banking offices at which the Letter of Credit may be drawn
upon in Maricopa County, Arizona.

3.4 The issuer shall have a net worth of not less than $1 billion.
4, Expiration of Letter of Credit. The term of the Letter of Credit must satisfy the following:

4.1 The Letter of Credit shall have an original term expiring not sooner than the date
twelve (12) months after the date it is-delivered to Licensor.

4.2  The Letter of Credit shall provide that it shall be automatically renewed for
successive 12-month periods unless written notice of nonrenewal has been given by the issuing
bank to Licensor not less than 60 days, nor more than ninety (90) days, prior to the expiration of
the current period.

4.3  Ifthe issuing bank does not renew the Letter of Credit, and if Licensee does not
deliver a substitute Letter of Credit at least 30 days prior to the expiration of the current Letter of
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Credit, then, in addition to its other righis under this Agreement, Licenses shall be in default
under this Agreement and Licensor shall have the right to draw on the existing Letter of Credit.

5. Draws. Licensor may draw upon the Letter of Credit as follows:

5.1 Licensor may use the proceeds of the Letter of Credit to remedy any breach by
Licensee under this Agreement and to secure Licensee’s performance under this Agreement.

§.2  Licensor may use, apply, or relain the proceeds of the Letter of Credit to the
same extent that Licensor may use, apply, or retain any other Licensee funds or properly io
which Licensor may have access.

5.3  Licensor rnay draw on the Letter of Credit, in whole or in part, from time to time,
at Licensor's election.

54  Within ten (10) days after Licensor gives Licensee notice that Licensor has drawn
down the Letter of Credit, Licensee shall restore all amounts drawn by licensor, ar substitute
cash security instead.

55 In the event the required amount of the Letter of Credit increases from time to
time, Licensee shall, from time to time, on or before the date of the increase, deliver to Licensor
an additional letter of credit in the amount of such increase, or cause the existing Letter of Credit
heid by Licensor to be amended to increase its amount,

5.6  Licensor may draw upon the Letter of Credit as otherwise permitted by this
Agrgement.,

i

8. Cooperation by Licensee. lLicensee shall promplly execute and deliver to Licensor any
and|all modifications, amendments, and replacements of the Letter of Credit, as Licensor may
reasonably request.

7. Replenishing Letter of Credit. Whenever Licensor draws on the letter of credit, Licensee
shall cause the institution that issued the letter of credit, to give notice to Licensor within ten (10)
days that the letter of credit has been replenished to its full original amount.

8. Other Provisions. Licensor shall also have such additional rights with respect to the
Letter of Credit as are provided elsewhere in this Agreement.

2874778v13 Exhibit "A” Contract No. 2007-004-COS
Page2of2



RESOLUTION NO. 7110

A RESOLUTION OF THE COUNCIL OF THE CITY OF SCOTTSDALE,
MARICOPA COUNTY, ARIZONA, AUTHORIZING THE MAYOR TO
EXECUTE CONTRACT NO. 2007-004-COS, A CABLE TELEVISION
LICENSE FOR THE CONSTRUCTION, INSTALLATION AND
OPERATION OF A CABLE TELEVISION NETWORK IN THE CITY'S
RIGHTS-OF-WAY

WHEREAS, pursuant to Chapter 7 of the Scottsdale Revised Code entitled "Cable
Television" the City is authorized to grant, renew, deny, amend and terminate Licenses for
the installation, operation and maintenance of Cable Systems and otherwise regulate cable
television within the City's boundaries by virtue of federal and state statutes, the City's police
powers, its authority over its public rights-of-way, and other City powers and authority; and

WHEREAS, since November 1896 CoxCom, Inc. and its predecessors in interest have
maintained and operated a cable system in the City of Scottsdale pursuant to Ordinance
No. 1461 dated April 6, 1982 (area south of Deer Valley Road), and Ordinance No.1911
dated August 18, 1986 (area naorth of Deer Valley Road),

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Scottsdale,
Maricopa County, Arizona, as follows:

Section 1. Mary Manross, Mayor, is hereby authorized and directed to execute, on
behalf of the City of Scottsdale, Contract No. 2007-004-COS, a cable television license for
the continued construction, installation and opération of CoxCom, Inc.'s cable television
network within the City of Scottsdale.

PASSED, ADOPTED AND APPROVED by the Council of the City of Scottsdale this
S5 day of June, 2007.

-~

CITY OF SCOTTSDALE, an Arizona
municipal corporation

Dase Pevae

Mary Magfoss, Mayor

~

- -

-
—~

APPROVED AS TO £Q

Deﬁo}éf@o%&éon, City Attorney

3220777
]
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CITYCABLE PROGRAMMING GUIDELINES

General Guidelines

Overall focus of CityCable programming

CityCable 11 is a Government Access Channel operated by the City of Scottsdale. The
primary mission of the CityCable staff is to provide televised coverage of and
information about the public decision-making process and about city programs and
services.

Programs produced by CityCable 11 will have first priority in programming the channel.
Programming responsibilities

The video production manager is responsible for the day-to-day scheduling of
programming on the channel and assuring that programming meets technical standards
for production quality. The public affairs officer is responsible determining whether
existing or proposed programming is consistent with CityCable priorities and policies.

Priorities for subject matter for CityCable productions

CityCable’s top priority is to broadcast City Council meetings and other public meetings
of general interest. In times of emergency, the top priority is the dissemination of
accurate and timely information vital to public safety and welfare.

Other priorities for programs produced by CityCable are informing viewers about city
issues, highlighting opportunities for public involvement, explaining city programs and
services, and informing viewers about Scottsdale’s economy, history, culture, arts and
significant community activities. The channel may also produce programs on issues,
programs and services at other levels of government that are relevant to Scottsdale
viewers, or programs that help explain Scottsdale’s role in the economy, history and
culture of the region and state.

City-produced community-interest shows hosted by or featuring outside
parties

CityCable may produce programming hosted by or featuring persons other than city
officials or employees if:

o The program does not promote a business or a specific organization. Regularly
scheduled programs, for example, should not incorporate the name of a business or
organization in the title. However, if the business or organization’s activities may be
featured under the “Programming from outside sources” guidelines, these activities
may also be featured during a CityCable production.



o The host or featured guest has expertise that cannot be provided by a city official or a
member of the city staff. Such expertise may include knowledge about specific
aspects of the city’s history, personal involvement in historic or cultural events or
special technical knowledge.

o The program’s purpose is to provide information on the city’s history, culture, arts,
economy, or to provide neutral, fact-based information on current city issues.
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Programming from outside sources

CityCable may air programming produced by third parties -- including brief public
service announcements, interviews, documentary-style programming and other
programming — if it meets one of the following criteria and meets standards for technical
quality as determined by the video production manager. The criteria are listed in priority
order, and CityCable will consider these priorities in determining whether there is
sufficient time within the programming schedule.

1. Government programs, CityCable may air programs produced by other
governments - such as local school districts, Maricopa County, public colleges and
universities, agencies of the State of Arizona or the federal government, provided that
such programs are devoted to topics of interest or concern to Scottsdale residents.

2. Formal relationships with the city. CityCable may air programming provided by a

citizens under a contract, a sponsorship agreement or other formal relationship with the
city. Events or programs held at city-owned and operated facilities such as Scottsdale
Stadium and WestWorld are not considered city-sponsored events unless they meet the
above criteria, e.g,, are “signature” events which receive Tourism Development funds or
other city funding or in-kind services. Generally, priority should be given to those events
or programs in which the city has the greatest overall investment.

3. Formal relationships with another government. CityCable may air programs
produced by non-governmental entities that are under contract, sponsored by or have a
formal agreement with other government agencies, such as the state, county or public
educational institutions. CityCable will give higher priority to programs that have a
direct bearing on services or timely issues affecting Scottsdale residents.

4, Traffic impacts. The City may air third-party produced information on large events
that may affect traffic, as long as it is clear that the city is broadcasting the information
primarily to inform motorists and nearby businesses and residents about potential traffic
impacts. In general, these events would be of sufficient size to warrant review by the
Special Events Committee.



5. Economic or general neighborhood impacts: CityCable may use third-party
produced programming that provides relevant information on major new employers or
retailers closing or opening operations within Scottsdale. The main purpoese of such
programming must be informing neighbors of potential traffic, noise, construction or
other impacts, as well as effects on surrounding businesses. Major employers generally
would include those who expect to employ more than 100 people; major retailers are
businesses that would be considered “anchor” tenants in a retail center, or that occupy
more than 75,000 square feet.

6. Special citywide interest. In rare cases, CityCable may air material provided by
outside entities that does not meet the above criteria, but is of sufficient cultural, historic
or economic interest across the city to warrant coverage. In such cases, the programming
should include an introductory statement from a city official explaining the significance
of the program’s subject and why it is of extraordinary interest to the community.
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Guidelines for Election Coverage

Appearances by candidates seeking election or re-election to the City
Council

In the period between the deadline for filing petitions to run for Mayor or City Council
and the day after the election, CityCable will not produce interview programs, public
service announcements or other special programs that feature a Mayor or City Council
member who is seeking reelection, or any other candidate in a City election.

During this period, CityCable will continue to air programs that include the Mayor or
members of the City Council in the normal course of their duties (e.g., at City Council
meetings or city-sponsored public events). This guideline also does not preclude
CityCable from broadcasting public meetings or city-sponsored events where candidates
for City Council are present and participating in the city function in the normal course of
business.
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Appearances by other elected officials or candidates seeking public
office

CityCable will, as resources allow, air video tapes provided by or featuring local, state or
federal elected officials other than the Scottsdale Mayor and City Council, provided that
the main purpose of the program is to provide information and perspectives on current
issues pertaining to the official’s public office. Officials such as U.S. Representatives
and Maricopa County Supervisors have provided such programs to report to their



